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THE LEGISLATION OF 22 & 23 VIC. 

Mr. Samuel Warren, Q.C., Recorder of HuU, in opening the sessionB for 
that district, deliyered an address to the grand jury, in which he laid 
hefore them the principal fruits of two sessions* legislation. The learned 
Recorder said: between the 25th of March and the 10th of April in this 
year, were passed thirty-five public and general statutes ; and between the 
21st of July and the ISth of August, sixty-six public statutes — ^making in 
all, 101 public-and general acts of Parliament. I shall give you for your 
practical guidance in your public and private capacities, something like the 
pith, or at least the general scope of some twenty-eight of them : dividing 
them into classes as conveniently as I am able — but reminding you that 
those acts which I leave untouched are yet all of them of greater or less 
public importance. I shall begin with a class of new acts of Parliament 
which need to be only mentioned to come home to the business and bosom 
of every member of this extensive and influential secdon of the mercantile 
community. I mean those relating to trade and commerce, and which, 
when collected together, will perhaps surprise you by their extent and 
practical importance, however quietly and unobservedly they have passed 
through the legislature. They are eight in number. The first (22 & 23 
y. c. 14) relieves pawnbrokers from being harassed b^jArivolous and 
oppressive informations by common informers, by inflicting penalties 6n 
those compounding informations, awarding amends for those which are 
frivolous, lessening the shares allotted to informers, and mitigating penal^ 
ties ; in fact, extending four sections of a salutary London Police Act to the 
General pawnbroker's Act, 39 & 40 Greo. 3, c. 99, passsed in the year 180O. 
The second (c. 36) alters the stamp duties in respect of probates and letters 
of administration, where the value amounts to a million sterling, and 
upwards— perhaps a matter not likely materially to aflect you and- me, 
though there is no knowing, as far as you and others here are concerned i 
— ^repealing the £15 stamp on licences to practice the faculty of physic ; 
enabling the real worker or maker of manufactured articles, or his children, 
apprentices, or known agents or servants, to carry abroad and expose for 
sale such articles, at any place whatever, in Great Britain ; and empower- 
ing justices to mitigate to one -fourth, a penalty incurred by a hawker or 
pedlar. The third (c. 37) repeals stat. 3 & 4 Will. 4, c. 101, relatmg to the 
duties on tea; -enacts that freight is to be paid before the delivery of the 
goods from the Queen's warehouse, the Customs officers being empowered 
to refuse such delivery till satisfied of such payment. The act contains 
other important provisions with reference to the illegal removal of goods 
under bonds for exportation, the correctly stating goods in the declaration 
on shipping bills, and other kindred matters, all which are, or ought to be, 
already familiar to the inhabitants of this port. The fourth (c. 44) con- 
tinues till 1862, and the end of the then next Ression of Parliament, the act 
exempting stock in trade from being rated. The fifth (c. 56) makes care- 
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All proyidon •gamtt.the use of defective or fraudulent weights and mea- 
lures— -among other things, extending the power vested in the inspectors : 
the 4th sec, I may mention, depriving nic of tlie only little piece of patron- 
age till then vested in me as your liccorder-^vi^., the appointment of the 
inspecter — m right vindicated in the case of my predecessor, Mr. Baincs, by 
the Court of Qaeen*s Bench, twenty years ago. It is now properly vested 
in the town council. The sixth (c. 59) is entitled the ** Railway Companies 
Arbitration Act, 1859,*^ and confers on those companies a series of the 
amplest powers for submitting their differences with other companies 
effectually U> arbitration, instead of exhausting their funds in expensive 
and often utterly abortive litigation in courts of law and equity. The 
seventh (c. 66) is a very important practical statute of twenty-eight 
sections, for regulating measures used in the sale of gas, for lighting, heat- 
ing, and any other purpose — ^for regulating the measurement by one uniform 
standard only, strictly specified in the act, and requiring gas meters to be 
Btamped as therein minutely provided for, so as to afford every practicable 
security against fraud on either sellers or buyers of gas. An inspector of 
meters is appointed, whose powers and duties are carefully defined ; rules 
are given by which he is to test meters ; and provision is made for sub- 
jecting his decision, and that of two brother inspectors to whom he may 
.refer disputes concerning his decision, to an appeal to this court, which 
may reverse or alter his decision, mitigate tlie penalties or forfeitures he 
may have imposed, order the return of money levied under his order, and 
such further satisfaction, to a complaining party, as the court may judge 
reasonable, and order costs to be paid by either party to the other. The 
option to adopt the act in boroughs is given to town councils, subject to 
certain* conditions, and if they fail to do so, then to the justices. The 
aetappliea^toihe whole United Kingdom, and all persons using gas in 
their houses or plaees of business should make themselves at once ac- 
quainted with its provirions. The eighth and last act of this class is a 
very brief one, relating to a siibject at this moment exciting great interest 
and anxiety in the metropolis and elsewhere— X mean that of ** strikes " 
and ^Mock-outs,*^ as they are called. The act repealing the Combination 
Laws in 1825 (6 Geo. 4, c. 129) by sec. 8, made the *' molesting *' or 
^S>bstructiQg ** by any person of another, in order to enforce on employers 
an alteration in carrymg on their business, an offence liable to imprison- 
ment with or Adthout hard labour, for three calendar months. These two 
woKds, ^* molesting " and ^* obstructing *^ having occasioned difiiculty to the 
courts in considering them, the new act simply declares what shall not 
amount to such, namely, a workman^s merely entering into an agreement 
with others to fix the rate of wages at which they shall work ; or merely 
endeavouring peaceably, reasonably, and without direct or indirect threat 
or intimidation, to persuade others not to work, in order to obtain the 
desired rate of wages, or altered hoxurs of labour fixed or agreed upon by 
themselves ; but the act jNTOvides that nothing contained in it shall author- 
ise any workman to break or depart from any contract or authorise any 
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attempt to indnee any workman to do so. Gentlemen, I make no obterra- 
tkm on the policy of either of these two aets of 1825 and 1859, nor shall 
I aUnde to the unhappy schism at present existing between masters and 
men — between the representatives of capital and labour. So much for the 
first class of new acts of Parliament. I come now to a second : those 
affecting the administration of justice, civil and' criminal — and here you 
will find tkr^ ^he legislature has indeed bestirred itself to some purpose, and 
in a manner highly creditable to it ; evincing at once' liberality, boldness, 
caution, -and a steady aim at practical utility ; removing obstacles' from the 
administration of justice, protecting the public against the nefarious abuse 
of the terrors of the criminal law, extending the efficiency of our tribunals 
in some eases, properly abridging their actions in others, greatly improving 
the law of iat>perty, and relieving honest trustees from difficidty and 
danger. These acts are thirteen in number. First in importance and 
interest, and as affecting us in this court, is 22 & 28 Vie. c. 17— entiUed 
" an Act to prevent vexatious Indictments in certain Misdemeanors " — ^for 
which we are indebted to the present liord Chancellor, who, while Lord 
Chief Justice of England, often and loudly inveighed against the abuse, 
which he has at length remedied. Those abuses consist, in a word, of 
prostituting previous facilities for preferring bills to grand juries for the 
purpose of extortion, oppression, and the gratification, with comparative 
impunity, of private malignity. Since the Ist day of September last no 
bill of indictment can be either presented to or found by any grand jury, 
without the performance of certain previous statutory conditions, which I 
shall immediately specify, in any of the following five cases : Perjury (and 
subornation of peijury), conspiracy, obtaining money or property by 
fidse pretences,, keeping a gambling or disorderly house, or indecent- 
assaults. The statutory conditions are four in number: First, the 
person prosecuting the bill being under recognisance to prosecute or 
give evidence ; or, secondly, the accused person having been committed 
to, or detained in custody, or bound by recognisance to answer the charge ; 
or thirdly, in the respective case of offences charged to have been commit- 
ted in England or Ireland, the indictment being preferred by the direction, 
or with the consent in writing, of a judge of one of the superior courts of 
law at Westminster or Dublin, or of the respective attorneys or solicitors 
general ; or Isistly (in the case of perjury), by the direction of any court, 
judge, or public functionary, authorised by a recent statute (14 & 15 Yic. 
' c. 100, 8. 19), to commit any person for trial, if of opinion that wilful and 
corrupt perjury has been committed by a person in giving evidence, and 
there appear a reasona^e cause for such a prosecution. If, however, a 
charge or complaint that any of the above offences have been committed be 
made before a magistrate, who refuses to commit or hold to bail the ac- 
cused, the magistrate may be required by the prosecutor to take his recog- 
nisance to prosecute, and transmit it, with the information and depositions, 
in the ordinary course, to the court in which «uch indictment should be 
preferred. The prosecutor will thus be forced to proceed, or forfeit his 
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recogpiisanceB. By thefie means are remedied two crying erils—Uie pre- 
ferring indictments to grand juries behind the back of the accused, and the 
ificility of instituting such serious and harassing proceedings for the pur- 
pose merely of oppression, extortion, or revenge. This act does not apply 
to Scotland; but a second (c. 7) does, and ejiclusivelj— «nd it allows a 
Scottish jury, in a civil cause, after three hours* deliberation, if nine or 
more of them are agreed, to return a verdict equally valid as though unani- 
mous ; but if, after being kept in deliberation six hours, nine cannot agree^ 
the judge may discharge the jury without any verdict. Tlua Ael, I sagF, 
applies to Scotland only. Whether it is to be regarded as the hendd of a 
similar change is another and a very serious matter. A third act (23iid 
Vic. c. 33) enables a coroner, where the jury have returned a verdiet of 
manslaughter, if he shall think 'fit, to admit to bail the person so charged 
who is also entitled to copies of the depositions. A fourth act (22 & 2S 
Vic. c. 6) throws open the Court of Admiralty to the legal profession at 
large — Serjeants, barristers, and attorneys and solicitors — a change in the 
law which I tried - hard to effect when in Parliament. A fifth act (c. 21), 
effects extensive improvements in the practice and procedure on the revenue 
side of the Court of Exchequer. A sixth act (c. 67) restricts the power of 
county court judges to commit a defendant to prison, unless satisfied that 
credit had been obtained by fraud, breach of trust, or after wilfully con- 
tracting the debt without having had at the time a reasonable expectation of 
being able to pay ; or that the defendant has given, transferred, removed, 
or concealed the property, with intent to defraud his creditors, or has ne- 
glected or refused to pay the debt or damages awarded, having had 9uffi- 
cient means and ability to do so. A seventh act (c. 61) increases the judi- 
cial staff, of the Court for Divorce and Matrimonial Causes, and adds further 
provisions to meet the exigencies of this newly-established and most im- 
portant tribunal. The eighth act (22 Vic. c. 25) enacts a complete code of 
regulations for the government of convict prisons in her Majesty's domi- 
nions abroad. A ninth and tenth act (22 Vic. c. 20, and 22 & 23 Vic. c. 63) 
respectively afford valuable facilities for ascertaining more certainly than 
heretofore the law administered in all parts of her Majesty's dominions, 
when pleaded in other courts thereof, and for taking evidence in proceed- 
ings pending before tribunals in her Majesty's dominions in places out of 
the jurisdiction of such tribunals. Those practically acquainted with the 
administration of the law will appreciate the usefulness of these provisions. 
An eleventh act (22 Vic. c. 16) empowers the judges of the common law 
courts to appoint *^ London commissioners to administer oaths in common 
law (being practising attorneys) within ten miles of London, and in the Isle 
of Man and Channel Islands ; thereby, as the act correctly recites, much 
promoting the convenience of suitors, witnesses, and deponents, saving 
expense, and expediting and facilitating the business of the courts. A 
twelfth act (22 Vic. c. 32) benignantly empowers the Crown to remit, in 
whole or in part, any penalty or forfeiture on a convicted offender, though 
payable wholly or in part to some party other than the Crown, and to 
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extend the royal mercy to any one imprisoned for non-payment nnder such 
circumstances, and thus to clip the wings of Tindictiye and mercenary in- 
formers. The thirteenth (and last) act of this class is one of great import- 
ance, but I can dp here nothing more than slightly indicate its leading 
features. It is the product, almost entirely, of the vast experience and 
learning of Lord St. Leonardos. Its title is a very short and modest one, 
'* An Act further to amend the Law of Property, and to relieve Trustees;*' 
but it effects changes of great practical value in both directions, many of 
which it would be impossible for me here to explain properly to non-pro- 
fessional persons. A feature or two, however, I may point out. One is the 
relief afforded by a court of equity against a forfeiture for breach of cove- 
nant, or condition, to insure against fire, where no loss or damage has 
occurred, and the breach has been committed through accident or mistake, 
and without fraud or gross negligence, and there is afterwards a policy on 
foot in conformity with the above covenant or condition ; but this relief can 
be given only once in respect of the same covenant or condition. Passing 
over various other important and beneficial provisions, I come to the close 
of the act, which contains seven clauses conferring great relief on honest 
trustees, placed in circumstances of difiiculty. One of such clauses (sec. 
30) enables a trustee, executor, or administrator to apply summarily to an 
equity judge for his opinion, advice, and direction ; and acting honestly in 
conformity therewith, he will be absolved from all responsibility if he has 
acted bonft fide in all respects in seeking such opinion and advice. This is 
a wise complementary provision to the recent act so gravely augmenting the 
civil and criminal responsibility of trustees. I come, in conclusion, to a 
third — the last, and a sopiewhat miscellaneous— class of statutes of the last 
session — ^those of more general and- public importance; but out of these I 
can select, limited as I am for time, only a very few as chaUenging special 
notice. 1. Foremost there is one of great importance and interest to this 
and all other boroughs, 22 Vic. c. 35—the act to amend the Idw relating to 
municipal elections, its statutory title being " The Municipal Corporation 
Act, 1659." It contains sixteen sections : providing for the division of a 
borough into wards, or altering existing divisions, and appointing council- 
lors accordingly ; for the notice of their election, their nomination, and 
election, with elaborate provisions for preventing and punishing offences 
connected with such elections, personation of voters, bribery and forgery of 
nomination of voting papers ; carefully defining the word ** bribery,'' and 
assimilating it te bribery, in the case of Parliamentary elections. 2. 
Statute 22 Vic. c. 10, settles a form of affirmation in the case of Quakers 
and others permitted by law to make a solemn affirmation or declaration 
instead of taking the oath prescribed by statutes 21 & 22 Vic. c. 48, in lieu 
of the previous and long-established oaths of allegiance, supremacy, and 
abjuration, and for the relief of those professing the Jewish religion. 3. 
Statute 22 Vic. c. 2, repeals all previous enactments for the religious 
observance of the 30th of January (the death of Charles I), the 29th of 
May (the Restoration), and the 5th of November (the anniversary of the 
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Gunpowder Plot). 4. Statute 32 Vic. c. 27, fteilitates grants of land to be 
made near populous places, for the use'of regulated recreation of adults, 
and as play-grounds for children. 5. Statute 22 & 23 Vic. c. 30, contem- 
plates her Majesty^s causing to be issued for public convenience coins of 
bronser or mixed metals, instead of copper monies ; and extends to all such 
new coinage the existing enactments applicable to offences against or 
relating to the current copper coin. 6. Statute 22 & 23 Vie. c. 58, enables 
charitable and provident societies, and penny savings* banks, to invest all 
their proceeds in savings* banks. 7. Statute 22 & 23 Vie. c. 5. affects the 
constitution of the Legislature. It removes doubts which had arisen on the 
subject, by enacting and declaring that pensions granted for diplomatic 
services shall not disqualify the holder from being elected, or sitting, or 
voting, as a member of the House of Commons. 



Summars of Bectsicn?. 

CONVBYANGING AND EQXJITT. 

ACCUMULATION. OF INCOME.— rActtuwon Act-^Indemnity Juhd 
not wUhin ihe AcL^The 39 & 40 G. 3, c. 98, provides that no direction for 
the accumulation of the income of property (real or personal) shall be valid, 
if for longer than the life of the grantor, or twenty-one years from the death 
of such grantor, or any devisor, or during the minority of any one living or 
in ventre sa mtee at the time of such death, or during the minority of any one 
who would under the deed or will be entitled, if of full age, to the income 
so directed to be accumulated ; but this does not extend to provisions for 
payment of debts or for raising portions for children, or as to ihe^produce 
of timber or wood. The act does not apply to cases of accumulations of 
surplus income to form an indemnity fund in respect of the property devised. 
Thus, it has been decided that a direction to accumulate the surplus income 
of certain shares beyond a certain amount as a bonft fide sinking fund for 
the protection of the shares, is not within the above act, nor would,' per M. 
.B., a direction to accumulat -^ the surplus rents of leaseholds to proyide an 
indemnity fund against the covenants of the lease. Varh v. Faden, 8 W. 
B. 2. 

ACCOUNT. — Back retits — Misapplication of rents by committee of lunatic 
— Committee's Jinal account — Occupation rent — Allegation of fact on affidavit 
dehors the hUl and answer, — ^Wbere a person files a bill simply claiming an 
estate, and asking the court to give him the back rents also, the court may 
apply the rule limiting the account to the filing of the bill. But where the 
circumstances are special — such as where the person entitled was a lunatic, 
and hi^ommittee in possession did not apply the rents for the lunatic^s 
benefit, and on his death his personal representative filed a bill to obtain 
them-— the court will not apply the rule. Where the comnsittee of a lunatic 
received rents of his estate, and on the supposition that the right to those*" 
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rents was not in the lonatic but in a third person, paid them to such third 
person, the committee was not allowed to set up hb final account passed in 
the lunacy as an answer to the claim of the lunatic*8 personal represen- 
tative to the rents. Where a stranger occupies property under the erroneous 
belief that it is his wife's separate estate, or that he is entitled to occupy it, 
he will be charged with occupation rent accordingly. Wright ▼. Chard^ 1 
Law Tim. Rep. N. S. 138. 

CUSTODY OF mFAlHTS.— Jurisdiction of the eaurt-^Paiernal rights, 
— The Court of Chancery does not exercise its jurisdiction in the custody of 
infants upon the mere consideration of what may be most for their benefit, 
and it will not deprive a father of the right to the custody which the law 
gives him of his children, or restrain him from obtaining possession of them, 
unless it clearly appears that he is so unsound in mind as to be morally 
depraved, or is in the habit of physically and cruelly illtreating them. Curtis 
v. Curtis, 34 Law Tim. Rep. 10. 

DEVISE. — Direction not to sell or mortgage, — ^The proper mode of 
providing in a will against the disposition of property thereby devised for a 
limited interest to a person not under coverture, is either to make the jgift 
until alienation or to provide for cesser on alienation, thus depriving the 
pany of any possibility of future benefit from the provision (see 11 Jarm, 
Conv. by Sw. 486, 548, 552, 713). A mere direction in a will that no sale 
or mortgage shall be made by the devisee will go for nothing, unless the 
estate be properly limited to him. Goulder v. Cam, 8 W. R. 3. 

DONATIO MORTIS CAUSA.— [F. Bk. 205]— CTaendorwd promissory 
note. — It has always hitherto been considered, that so long as anything 
remained to be done, a delivery of a chattel, &c., by a person in extremis to 
another for the latter*s benefit, did not constitute a good donatio mortis 
causll, and that, therefore, where the thing delivered is a negoti&ble instn](« 
ment, such as a bill of note payable to order, there must be an indorsement 
of it by the donor (see Duffield v. EL, 1 S. & S. 239 ; Miller v. Mi., 3 P. 
Will. 356). However, the Master of the Rolls on the authority of a decfeion 
not reported, but noticed in Chitty on Bills, p. 2, 9th ed., has held, that a 
delivery by the deceased of an unindorsed promissory note is a sufficient 
delivery to constitute a good donatio mortis causft. Veal v. Veal, 8 W. 
R.S. 

EXECUTORS. — Liability of, for testator^s breach of covenant to insure.^- 
A person appointed an executor may refuse to take upon himself the 
executorship, and if he accepts the office, he does not become liable in 
respect of a breach of covenant happening in the meantime. A testator 
who was, at his death, lessee of a house under a lease, in which he had 
covenanted to keep the house insured, appointed A. his son, his executor. 
The testator had effected a policy of insurance. The policy expired on the 
25th of March. The testator died on the 27th of March. The house was 
burnt down on the 26th of May. A. proved the will on the 17th of June. 
Evidence was given, that between the death of the testator and the 26th of 
Mav. A. had received money of some of the customers of the testator, who 
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had been a tradetmah . Held, that A. was not liable in regpect of the 
breach of the covenant. Fry t. Fry^ 2i Law Jonm. Rep. Ch. 593. 

F£M£ COVERT.— What wards create an estate to the separqte use of a 
married woman — To receive the rents herself whether married or single, — ^It is 
occasibnally very diiEcnlt to decide, whether the words of a wUl giving an 
interest to a married woman coustitute or not a gift to her separate use (see 
List of Expressions in 2 Story's £q. Jurisp. ss. 1882, 1883). In Tyler v. 
Lake (2 R. & My. 188) Lord Brougham expressly laid i^ down, that ** if a 
sufficient strength of negative words is not to be found in the gift or limita- 
tion, you are not allowed to fish about for indications of intention from other 
parts of the instrument.** The words there were "to pay into the 
proper hands of A.," which was held not to create a separate use. So 
the words " for her own use and benefit,** are not sufficient. Li the follow- 
ing case it was held, following Blacklow v. Laws (2 Hare, 40), that a 
devise to trustees *^ for the use and benefit ** of a woman, ^' she to receive 
the rents firom the tenants herself, whether married or single,** accompanied 
with a direction that she should not make any sale or mortgage, does not 
create a separate use. Gouldcr v. Cam^ 8 W. R. 3. 

FEME COVERT.— Zia6t'% of-^Separate estate for-^Bneach of trust— 
Difference-^ Where anticipation restrained, and where not, — As to property 
settled to the separate use of a married woman and nothing to restrain her 
anticipating the same, she is a feme sole in respect thereof, and a breach of 
trust by her must be answered out of that property, just as much as a breach 
of trust by a man or a single woman. But property settled to the separate 
use of a married woman without power of anticipation cannot be applied to 
make good a breach of trust committed by her ; and the circumstance that 
she herself was the settlor makes no difference. Clive v. Carew, 28 Law 
Joum. Rep. Ch. 685. 

LEGACY, —Ademption [4 L. C. 132; 5 L. C. 20, lS2]Satisfaction [4 
L. C. 209] — Share of residue. — Until the case of Pym v. Lockyer (6 Mjl. & 
Cr. '29; and see Thynne v. Glengall, 2 H. L. 131), it was thought that 
ademption of legacies, if it took place at all, must be total ; but it was then 
settled that there might be a partial ademption. The doctrines of satisfac- 
tion and ademption rest on the same grounds, namely, that a par^t does 
not intend to perform the duty twice of providing for his child. There is 
not the same difficulty in presuming ademption pro tanto as total ademption. 
Where there are two funds out of which the ademption may take place, as 
a legacy of a particular amount and a gift of residue, in general the gift 
ought to be considered as being out of the fund given absolutely, but it is a 
question of intention. These matters were fully considered in the following 
case, where it was held that a residuary bequest to a child may be adeemed 
by a subsequent gift of a portion, in the same manner as a legacy of fixed 
amount, either entirely or pro tanto. The fact that the trusts of a bequest 
and those of a subsequent portion are slightly different, will not prevent the 
former from being adeemed by the latter. Where there are two bequests 
to a child, one of which is to be adeemed by a subsequent portion, that 
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bequest ought, prim& facie, to be adeemed which most resembles tbe portion, 
but the intention of the testator must govern the question. A»tedtator gave 
a; legacy of £300 to his son, absolutely, and then gave one-third of the 
residue upon trust for tbe same son for life, with remcoilder tp his children, 
afterwards the son^ married, and the testator then settled ,jiB2000 on (lis son's 
wife for life, with remainder to his son for life, with remainder to their 
children: Held (dubitaute. Knight Bruce, L. J.), on- the dbnstruction of the 
whole will, that the share of the residue, not the legacy o£'^3000, was 
adeemed, pro tanto, by the portion given on the son's marriage.' Montefiori 
V. Guedalla, 8 W. R. 53. 

LUNACY. — Supersedeas on recovery — Costs, — ^A person had been duly 
found lunatic by inquisition, but before a committee of person or estate had 
been appointed, and before any report as to his estate had been made he 
recovered his reason. A supersedeas of the commission was ordered. The 
court has no jurisdiction to order the party who sued out the inquisition to 

be paid his costs out of the estate. In re a Lunatic^ 28 Law 

Joiurn. Hep. Ch. 644. 

PARTNERSHIP. — Misrepresentation — Return of premium — Dissolution, — 
We have seen that where a partnersbip cannot be conducted upon the 
footing originally contemplated without injury to the partners, a dissolu- 
tion will be decreed, and so where the objects of the partnership have 
wholly failed (Propositions, p. 21, No. xi. ; 4 L. C. 171). The following 
case may be added to these, as showing that the mere fact that business 
cannot be carried on profitably will not be a sufficient ground for equity 
decreeing a dissolution. B., a practising surgeon, took C. into partnership, 
having represented to him that his practice produced about £700 a year. 
C. paid a premium. It was afterwards discovered that the practice did not 
amount to more than half the amount stated, and also that B. had, 
the year previous to the partnership, made a return to the commissioner 
of the property tax that his income amounted only to £350 • per 
annum. The Master of the Rolls ordered a dissolution of the partner- 
ship, and that the defendant should repay the plaintiff half the premium he 
had -paid : Held, that sufficient misrepresentation had been proved to 
uphold the decree of the court below. Jauncey v. Knowles, 1 Law Tim. 
Rep. N. S. 117. 

PUBLIC COM.F AIlY,—Contnbutory^Transfer to avoid Udbility.^lX is 
well established (see exp. De Pass, 7 W. R. G82 ; re Jessop, 2 De G. & S. 
638 ; 6 W. R. 716), that if a shareholder in a joint- stock company parts out 
and out with all his interest in his shares, although in prospect of a winding- 
up order and with the express purpose of getting- rid of the liability, and 
although he knows the shares are of no value, and although he knows the 
transferree to be a man of straw, he is absolved from liability, and cannot 
be placed on the list of contributories on any-subsequent winding-up. The 
Lord Chancellor has stated, that he should have hesitated before he con- 
curred in these decisions, tliinking that there was a cohsiderable difference 
to be drawn between the analogy of an assignee of a Iciise assigning the 
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lease to a man of straw and a shareholcler who has become a partner with 
others, and has incurred a joint liability iA a time when the property had 
ceased to be of any Talue, and his sole object being to throw the liability 
entirely on his co-partners. The following decision shows that these cases 
will not be acted on, unless the shareholder has parted with all interest in 
and control over, the shares. In a company, the shares of which passed by 
deliyery, a shareholder, desiring to get rid of his liability, sold his shares to 
a warehoaseman of his own, a few days before the order was made for 
winding-up the company. The market price of the day (which was only a 
nominal sum) was professed to be paid, but even that sum came out of 
moneys held by the transferrec in trhst for the shareholder : Held, that 
this was not a bona fide transfer, and the shareholder's name was placed on 
the list of contributories. Exp, Hyam^ 8 W. R. 52. 

SOLICITOR AND ChlEl^iT.—Mtyrtgage—RMtriciion upon redemption 
for a period of twenty years. — ^The following case shows how strict courts of 
equity are in respect to dealings between a solicitor and his client, where 
the latter has not a«Beparate solicitor to advise him. It appeared that by a 
deed of mortgage entered into between a solicitor and his client, it was 
stipulated that the debt shonld remain on the security of the hereditaments 
for twenty years, and the client covenanted that he would not pay or tender 
payment of the sum, or institute proceedings for the redemption of the 
lands for that period. There was a power of sale which was not to be 
exercised until the expiration of the twenty years, or until two months' 
default should have been made in the payment of interest. Upon a bill to 
redeem begin filed within four years after the date of the deed, redemption 
was decreed, it being held, as between solicitor and client, that where the 
former takes a security from the latter, the court will not allow the solicitor 
to enforce a stipulation of an unusual kind and disadvantageous to the client. 
Cowday v. Day, 1 Law Thn. Rep. N. S. 88. 

STOCK. — lle'tramfer of a mm of slock from the names of the National 
Debt Commissioners to the legal owner. — ^The petitioner's mother, during his 
infancy, had purchased a sum of money, in the joint names of herself^ 
himself, and a third person, H. The mother or H. received the dividends 
until her death in 1821 ; afterwards H. received them till his death in 1888, 
since then no dividends had been received, and the sum was transferred into 
the names of the National Debt Commissioners : Held, that inasmuch as the 
evidence showed the legal title to be clearly in the petiti ner, and there was 
nothing to show a beneficial interest in anybody else, the court would not 
disturb the equitable right of the petitioner, and re-transfer of the fund 
to him ordered accordingly. Ex parte Bouts, 84 Law 11m. Rep. 27. 

TKNANT FOR ^AYl^,— Charge— Payment of interest by tenant for life^ 
Insufficiency of rents to pay interest. — If a. tenant fo^ life remains in possession 
of the estate subject to a charge, receives the rents and profits and regularly 
pays the interest on the charge during liis life, and gives up intimation that 
the rents are insuiticieut to-pay the intcveet, or tliat he intended the excess 
above such rents to be a charge, his personal representatives will not after 
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his death be heard to say, that the estate remains charged with the deficiency 
between the rents and interest. Uis conduct amounted to a declaration 
either that the rents were sufiicieut to pay the interest, or that he did not 
mean to charge the inheritance with the deficiency. And it makes no 
difierence that the "tenant for life Toluntarily entered into a personal cove- 
nant to pay the interest on such charge. So held by Lord Campbell, L. O. 
Brougham and Chelmsford : contrk by Ijords Cranworth and Wensleydalc. 
Lord KensmgUm v. Bouverie, d4 Law Tim. Kep. 16. 

TOLLS. — Corporation — Receittr-;— Jurisdiction, — When an act of Parlia- 
ment authorises a mortgage to be made of a public undertaking, it neces- 
sarily authorises that the mortgagee shall have, as incidental to his charac- 
ter of mortgagee, all proper and appropriate remedies which belong to that 
peculiar character as against the mortgagor, and there is, especially in the 
case of tolls, whateyer they may be, the power of appomting a receiver. A 
corporation, by act of Parliament, was authorised to raise money by deben- 
tures upon the tolls, rents, and stallages of the borough markets. The 
inUjrest upon these debentures was allowed to fall into anear : Ucld, that 
the court could grant a receiver of the tolls, but that it had no jurisdiction 
to interfere with the corporation in the letting or management, of the stalls, 
&c., in the market-place. De Winton v. The Mayor^ j'c, of Brecon^ 28 
Law Joum. Rep. Ch. 598. 

TRUSTEES.— iV<jio—5/ocib—F(Wi«/i^orc/cr in trustee^Trwtee Acts, 1850, 
and 1852. — By sec. 35 of the 13 & 14 Y. c. 60, the court, on makmg any 
order for appointing new tru«itccs, may, either then or subsequently, vest 
the right to call for a transfer of any stock subject to the trust, or to 
receive the dividends, &c., in the person or persons who, upon the appoint- 
ment, shall be the trustee or trustees. By s. 43, such order may be made 
either upon the hearing of a cause, or of any petition or motion. By s. 4 
of the 15 & 16 y. c. 55, on neglect to transfer or receive the dividends of 
stock for twenty-eight days, aii order may be made vesting the nght to 
transfer or receive the dividends in such person as the court shall appoint. 
Where an order has been made, on petition, directing trustees appointed 
by the couit to transfer stock standing in their name to new trustees, and 
one of such old trustees refuses, for twenty-eight days, to obey the order, 
the court will, on motion, vest the right to transfer the stock in the new 
trustees. Re Holbrooke 8 Week. Rep. 3. 

TRUSTEES.— AVci/ estate— Direction to sell— BreacTi of trust hy delaying 
to convert, — In the case of Buxton v. Buxton (1 Myl. & Cr. 80), Lord Cot- 
tenham lays down a rule, without any qualification, as to the nature of the 
property at the time of sale, that, in the direction to convert with all 
convenient speed, an executor wiis entitled to exercise a discretion, and 
was not bound to proceed to an immediate sale, and points out the incon* 
vcnience that would happeii if the rule was otherwise. Lord Cottenham 
altto stated, ** that there wa« no case in which aji executor bad been called 
upon to bear a loss which had arisen, bccansc, in the bond fide exercise of a 
reasonable discretion, the conclusion lie had come to had turucd out 
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nnfortnnately.*' Ic the following case, it appeared thai the testator devised 
a public-house to A. and B. as trustees, upon trust, as soon as convenient 
after his death, to sell the same, invest the proceeds, and pay the income 
to C. for life, and divide the capital after the death of C. as therein men- 
tioned. The testator died in 1834. In 1836, the property was advertised 
for sale, and soon after, an offer was made of £900 for it. The trustees 
having been advised that the property was worth £1000, did not accept of 
this offer. Shortly afterwards, the property became depreciated in value 
from the scheme of a railway. A. died in 1842. C, the tenant for life, 
died in 1842. B. died in 1856. The property was uni^ld. In a suit 
instituted in 1856, for the administration of the testator's estate: Held, that 
the property must be sold, and that the estates of A. and B. should be held' 
liable for the difference between the purchase money and the rents from 
1842, and £900 and interest at £4 per cent, from 1842. Fry v. ^FV;^, 28 
Law Joum. Rep. Ch. 591. 

TRUSTEES.— -Xrcnac^ Regulation Act o/1853, m. 137, ISS— Appointment 
of new trustees — Form of order,'— ^y s. 137 of the above act, where a power 
is vested in a lunatic in the character of trustee or guardian, or the consent 
of a lunatic to the exercise of a power is necessary in the like character, &c., 
and it appears to the Lord Chancellor to be expedient that the power 
should be exercised or the consent given, the committee of the estate, under 
an order, may exercise the power or give the consent, in such manner as 
the order shall direct. In the following case, a power for the appointment 
of new trustees, contained in a settlement, became vested in a person who 
had been found lunatic by inquisition. The committee of the person and 
estate petitioned, under the above-named act (16 & 17 V. c. 70), for leave 
to exercise the power for him, and the same was ordered. In re Bowmer^ 
28 Law Joum. Rep. Ch. 618. 

TRUSTEES.— !rrtta^e€«' Relief Act— Costs of paying money into court 
without inquiries [2 L. C. 373 ; 4 Id. 211]. — The following decision may be 
added to those noticed 4 L. C. 86, 211, inflicting on trustees wantonly 
paying money into court, under the Trustees' Relief Acts, the costs thereby 
occasioned. A trustee paid money into court under the Trustees' Relief 
Acts, without making inquiries for the parties entitled to the fund : Held, 
that he must pay the costs which the cestuis que trust, who were officers in 
the Austrian service, had been put to in obtaining payment of the money 
out of court. In re KvighCs trtists, 28 Law Joum. Rep. Ch. 625. 

WILL. — Construction — Pi^ecatory trusts [1 L. C. 22"]— Failure - of par- 
ticular trust — Residuary bequest — " Other " — 1 V, c. 26, s, 27 — Feme covert. — 
We have before noticed the subject of precatory trusts (1 L. C. 22, 23), 
and the following case may be added to that reference. The 27th section 
of the 1 y. c. 26, presently referred tp, enacts that a general gift shall 
include estates over which the testator has a general power of appointment. 
The reader will bear in mind that the 7th section of that act provides that 
no will of a feme covert shall be valid, except such a will as might have 
been made by a married woman before the passing of the act. In order to 
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nue a trust by. precii^ry w<Md8 in a wiU, there must be a certain subject . 
matter and a certain obje<!^ ; but it b not necessary tbat the object should 
be so defined that it can be distinctly ascertained if there is a definite 
olject intended, that is, a sufficient creation of a trtist to exclude the legatee 
from taking' beneficially. Thus, where a testatrix bequeathed to her 
husband absolutely a specific sum of £13,000, and requested that after 
reserving to his own- absolute use and benefit £2,000, he would mske such 
di8positi<m of the remainder as he might deem most desirable to carry out 
her wishes, often expressed to him by word, and it appeared that she had 
never expressed any wislies on the subject, it was held that there was a 
definite object intended, and though that object could not be ascertained 
there was. a sufiicient creation of a trust to exclude the husband from taking 
the beneficial interest in the remainder of the fund, although the trust 
itself failed. Under the 27th section of the Wills Act, a general bequest by 
a married woman will include property over which she has a power ot 
appointment i A bequest of ^*all and singular other my property and 
estate," will* include not only everything not before mentioned in the will, 
but everything the previous disposition of which fails, unless it appears 
from the will that the property comprised in the previous disposition was 
intended to be excepted for all purposes from the residuary bequest, and 
not merely for the purpose of giving it to the particular legatee. Bernard 
V. MituhuU, 28 Law Journ. Rep. Ch. 649. 

COMMON LAW. 

ASSIGNMENT. — Of personalty — Future acquired property— 'Chattels-— 
Cro/>s— [F. Bk. p. 206; 2 L. C. 185, 188, 333].— When on the face of an 
assignment of personalty it is plain that it was intended to operate as a 
continuing security, and to apply to property afterwards acquired, and 
substituted for that which was originally assigned^ it will, if the words are 
capable of such a construction, be so applied. And where in such a case 
the deed was found capable of such a construction, although rather in the 
indirect form of a power of attorney than in the way of direct conveyance, it 
was construed to extend to stock and growing crops on a farm not occupied 
by the assignor at the time of the execution of the deed. Carr v. Allatt, 27 
Law Journ. Rep. C. P. 386. 

ATTORNEY AND CLlETiiT:.^ Trustee and cestui que trust— Costs.^Jt 
has been decided in equity that where a solicitor is a trustee, and he acts in 
the execution of the trusts, and does business which it is proper for a 
solicitor to do, he is entitled to costs out of pocket only (1 L. C. 331, 332 ; 
4 L. C. 50). In the following case the question was raised at common law, 
and where the business appears to have been done on the request of a cestui 
que trust. The marginal note is as follows : Qucre, whether a trustee, an 
attorney, is entitled to charge his cestui que trust for business in connection 
with the trust done at the request of the cestui que trust and for his 
advanta;;c, anylhiiig more than costs out of pocket. This being res intcgra, 
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the court will not decide the question upon a summary application to 
review the master's taxation, hut will leave it to be decided by an action. 
Re Overbury (r Peake, 1 Law Tim. Rep. N. S. 103. 

BILL OF 'EXCliA^GTs.^Liabilityo/acreptor on cancelled bill-'Fvrpery 
— Lost cheqm or bUL — It is settled that if a party draw a cheque, and before 
issuing it loses it, or it is stolen from him, and it afterwards finds its way 
into the hands of a holder for value without notice, who sues upon it, the 
defendant, the drawer of the cheque, has no answer to the action. Tlie 
same is the case where the party has indorsed in blank a bill payable to his 
order, which is lost or stolen before being delivered to the indorsee (Marston 
v. Allen, 8 M. & W. 494; 11 L. J. Ex. 122). Where a maker of a 
negotiable instrument does some act animo cancellandi, but so imperfectly 
that his intention is not manifest on the face of the instrument, and it is 
afterwards put in circulation, he is responsible to a bond fide owner for 
value, though the instrument be put in circulation without his authority. 
Therefore, where the acceptor of an accommodation bill of exchange 
intrusted it to the drawer for the purpose of getting it discounted, and on 
the latter failing to do so tore it in half and threw away the pieces in the 
street, but the drawer picked them up and put them in his pocket, saying 
that they would be safer there, and afterwards pasted them together and 
wrongfully negotiated the bill, there being nothing in the appearance of the 
bill to excite suspicion : Held, that the acceptor was liable on the bill to a 
holder for value without notice. SembUy that the pasting the two portions 
of the bill together under the above circumstances did not amount to 
forgery. lugham v. Primrose^ 28 Law Journ. Rep. C. P. 294. 

BILL OF EXCHANGE.— Indorsement in blank, effect of—Action by 
ag^t of indorsee. — '^ An' indorsement of a bill requires that there shall be a 
delivery of the bill with an intent to make the person to whom it is indorsed 
owner of the bill, a party to the bill and transferree of the property in it " 
(per Lord Denman in Lloyd v. Howard, 15 Q. B. 995). But if an indorse- 
ment be made to .one in blank, he has a right to hand the bill over to any 
person, who, though merely an agent for such deliveror, may sue thereon ; 
at least so it was held in the following case, where the drawer of a bill of 
exchange indorsed it in blank and handed it over to the manager of a 
company for the company, and the court decided that such manager might, 
with the authority of the company, sue on it in his own name, and declare 
on it as having been indorsed to him by the drawer, for, per Williams, J., 
'^ the iivdorsement being in blank, the company could constitute any person" 
they pleased the holder," or, per Byles, J., " it was competent to the 
principal to hand it over to the agent to sue upon^" Law v. ParneUj 8 W. 
R. 6. 

BILLS OF SALE. — Description of assignor or attesting witness — Occupa^ 
tion — Surgeon— Evidence — Office copy of affidavit filed.— llh%T^ must be a 
sufHcient description of every attesting witness to a bill of sale under the 
Bills of Sales Act, 19 & 20 V. c. 36, as well as of the assignor. But, though 
where a person has any fixed profession or business, or avocation by which 
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he gains his liying, it must be mentiooed in such description, it is not 
necessary to insert a description of an occupation which he has only casually 
and temporarily followed. And where the assignor was a medical student 
who had for some short time acted as surgeon^s assistant, but for six montlis 
before action had been in no business : Held, that he was sufficiently 
described «s "gentleman.*' An objection that the attesting vritness was 
not duly described, not having been made at the trial, was not allowed to 
be urged. An office copy of the affidavit admitted as good and sufficient 
evidence. Bath v. Sutton, 27 Law Journ. Rep. £x. 888. 

COPYRIGHT.— ilifiwica/ composition'— Dramatic piece-^ (f 4 Will, 4, c. 
15—5 (r 6 WUl 4, c. 45.— In the case of Harfield v. Nicholson (2 Law 
Journ. O. S. 90, 102 f 2 Sim. & St. 1), which was a case on the statute of 
Anne, Sir John Leach says, "I am of opinion, that under that statute (8 
Anne, c. 19), the person who forms the plan and who embarks in the specu- 
lation of a work, and who employs various persons to compose different 
parts of it, adapted to their own peculiar acquirements, that he, the person 
who so forms the plan and scheme for the work, and pays different artists 
of his own selection, who, upon certain conditions, contribute to it, is the 
author and proprietor of the work, if not within the literal expression, at 
least within the equitable meaning of the statute of Anne, which, being a 
remedial law, is to be construed liberally.*' In Shepherd v. Conquest (17 
C. B. 427 ; 7 W. R. 283), Jervis; C. J. said, " We do not think it necessary 
in the present case to express any opinion whether, under any circum- 
stances, the copyright in a literary work or the right of representation can 
become vested, ab initio, in an employer other than the person who has 
actually composed or adapted a literary work. It is enough to say, in the 
present case, that no such effect can be produced where the employer 
merely suggests the subject and has no share or design in the execution of 
the work, the whole of which, so far as any character of originality belongs 
to it, flows from the mind of the person employed. It appears to us an 
abuse of terms to say that in such a case the employer is the author of the 
work to which his mind has not contributed an idea, and it is upon the 
author in the first instance that the right is conferred by the statute which 
creates it." The following is a decision in a case falling within that class 
of cases as to which the court, in Shepherd v. Conquest, abstained from 
offering any opinion. The defendant, with the aid of scenery, dresses, and 
music, adapted one of Shakspear's plays to the stage,^ the general design of 
the representation being formed by the defendant, who employed the plain- 
tiff for reward paid to him by the defendant to compose, and the plaintiff 
did compose, as part of the representation, and as an accessary to the 
dramatic piece, a musical composition, which formed part of the dramatic 
piece, on terms that the defendant should have the sole liberty of repre- 
senting, and permitted to be represented, the said musical composition, 
with the dramatic piece or part thereof: Held, that the defendant had the 
sole right of representing the entire dramatic piece, including the plaintiff's 
musical composition, and that he violated no right of the plaintiff within the 
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8 & 4 W. 4, c. 15, and the 5 & 6 V. c. 45, by representing, without the 
plaintiflTs consent in writhig, the entire dramatic piece, including the 
plaintiff's mnsical composition. Hatton v. Kean^ 7 Week. Rep. 7. 

CORPORATION.-- TFrowg/tt/ act 6y— Ifa/tce— .4c«ton (F. Bk. 97)— 
Pleadings. — An action will lie against an incorporated public company for an 
injury wrongfully committed where the act done is within the purpose for 
which the company was incorporated. The declaration charged that the 
plaintiff was a carrier of passengers in certain public streets, roads, and 
highways, by means of omnibuses driven and conducted by plaintiff's 
servants, which omnibuses had fiill right and liberty to run respectively from, 
&c., to, &c., to stop for a reasonable time for taking up and setting down pas- 
sengers, and were permitted, by the police regulations, to wait a certain space 
of time at stated places to look for passengers, yet the defendants, well know- 
ing the premises, but contriving and intending to injure, impoverish, and 
ruin the plaintiff, and to prevent him from carr3ring on his said business at 
divers times, wrongfully, vexatibdsly, and maliciously^ placed and drove on 
the public streets certain other omnibuses and carriages just before and 
behind the said omnibuses of the plaintiff, wliilst the same were plying for 
passengers in such a manner as to hinder and {>revent, frighten and deter, 
passengers from entering the plaintiff's omnibuses as they arrive, might 
and would have done, and so as to hinder and prevent the plaintiff from having 
the free use of the highway and so as greatly to obstruct and incumber the 
said highway, to the nuisance of the Queen's subjects, &c. It then alleged 
that the defendants wrongfully, &c., drove and placed certain other car- 
riages and omnibuses upon and against, the omnibuses and horses of the 
plaintiff, &c., upon and against the servants of the plaintiff then conducting 
the same, &c., in such a manner as to injure, bruise, and damage the 
omnibuses and horses of the plaintiff, and to prevent the doors of plaintiff's 
omnibuses fVom bein^ opened, and to obstruct and block up the access of 
passengers to plaintifTs omnibuses and to hinder and disable the servants 
from freely performing their duties, and farther that the defendants directed 
their servants to, and their servants did, insult, hiss, assault, beat, and 
illtreat the plaintifTs servants in the said public streets whilst conducting 
the plaintiff's omnibuses. It then charged the defendants with so obstruct- 
ing the thoroughfares at certain points - where, by the police regulations* 
omnibuses are permitted to wait for passengers, as to induce and oblige the 
police there stationed to order the plaintifTs omnibuses from the said 
points and places, &c., and thus to deprive them of passengers, and that 
the defendants caused one or more of their omnibuses to precede and 
follow each omnibus bf the plaintifTs in such a manner as to cause such an 
obstruction in the thoroughfare as would induce the police to order the 
plaintifTs omuibuses away, and the plaintifTs omnibuses and horses were 
greatly broken, injured, and destroyed, and the plaintiff otherwise injured 
and damaged, &c. : Held, on demurrer, that the declaration disclosed a good 
causf of action. Green v. The London General Omnibus Company, 1 I-aw 
Tim. Rep. N. S. 95. 
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GIFT.-— ^CMi%-— CAmc in acUon — Debentures -^TUle^Transfer.-— A 
gift of a specialty may be good in law, although there is no legal transfer of 
the debt or property of which it is the security. In detinue by executors 
for railway debentures, which the defendant alleged to have been given to 
her by the testator, although no legal transfer had been executed, the jury 
haying found that he had given her the debentures, a verdict entered for 
the defendant was sustained. Barton v. Gainer, 27 Law Journ. Rep. 
Ex. 390). 

LEGACY,— Assent to [3 L. C. 321 ; 2 Id. 67, 86^— Ejectment— Leaseliold 
-^Executors* assent — Evidence. — The doctrine that slight evidence is suffi- 
cient, of the assent of executors to a bequest, or that it may be implied, only 
applies in ordinary cases, where the assent would be rightful, and not 
where it must be implied against their own acts. And where the bequest 
to the defendant was by a husband of leasehold property, devised to his 
deceased wife for her separate use, and which she had bequeathed to the 
plaintiff, and the husband's executors joined with the devisee of the wife in 
suing: Held, that even supposing that the husband's assent was necessary 
to the validity of the wife's will, the assent of the executors to the bequest 
by him to the defendant required to be proved by express evidence, and 
was not to be presumed or implied opposed to their own act in suing. Tudor 
V. Guest, 27 Law Journ. Rep. Ex. 395 

LIMITATIONS, STATUTE OF.— Acknowledgment taking case out of 
statute — Difference whether debt barred or not, — Where a promise to pay a 
debt barred by the Statute of Limitations is conditional, the performance of 
the condition must be shown (Tunner v. Smart, 6 B. & C. 603). In other 
cases there is a difference in the effect of language referring to an existing 
debt upon which the debtor might, at the moment, be sued, and a debt the 
remedy for which the Statute has barred. The following words, in a letter 
written by a debtor to his creditor, in answer to an application for the debt, 
before the statute had barred the remedy, were held to take the case out of 
the Statute of Limitations : '^ In reply to your statement of account, I am 
ashamed it should have stood so long. I must beg to trespass further on 
your kindness till a turn of trade takes place, as trade continues very 
dull." Cornforlh v. Smithurst, 8 W. R. 8. 

MORTGAGE. — Tenant to mortgagor— Assignment — Use aitd occupation 
— Mortgagor and mortgagee, — Where the mortgagor lets the lands mort- 
gaged to a tenant, a mere notice from the mortgagee to the tenant to pay 
his rent to the mortgagee, will not be an answer to the mortgagor^ claim 
for the rent ; but payment to the mortgagee would (Standen v. Christmas, 
10 Q. B. 135 ; 16 L. J. Q. B. 265). The assignee of a mortgagor who has 
let a tenant into possession after the mortgage, can sue such tenant for use 
and occupation, notwithstanding notice from tlie mortgagee to pay rent. A 
mortgagor in possession had agreed to grant a lease to the defendant with 
the privity of the mortgagees, who, however, were no parties to the agree- 
ment ; the defendant was let into possession under the agreement, and paid 
rent to the mortgagor. The mortgagor then assigned to the plaintiff, who 
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mied the defendant after notice to him from the mortgagees to pay them 
the rent for nse and occupation: Held,. that the action was maantainahle. 
Hickman ▼. Machin, 28 Law Joum. Rep. Ex. 810. 

MASTER AND SEBY AVI. —Negligence of one servant causing injury 
to another [F. Bk. 104]. — ^It has now been settled by all the courts in 
Westminster Hall, that a master is not responsible for an injury sustained 
by a r *vant, from the mere negligence of a* fellow senrant engaged in 'the 
same employment. The Court of Exchequer Chamber, in Roberts' v. Smith, 
has decided that it is the master's duty, where he personally Interferes, to 
take care to provide that the tackle alid apparatus employed by him is 
proper and secure, and that he is liable for damages caused by the want of 
di:i^ care in this respect The same principle was laid down as existing in 
the law of Scotland. Where the plaintiff was, with other workmen, in the 
employ of the defendant, engaged in sinking a mine, and was at the bottom 
of the pit, and assisted in filling a tub with water which was drawn up to 
the top to be emptied, and through something occurring at the top, where 
his fellow-workmen were employed to empty it, it fell down upon the 
plaintiff and it^jured him: Held, that he could not sue the defendant for 
the injury. CfrijffUhs v. Gidlow^ 27 Law Joum. Rep. Ex. 405. 

SHERIFF. — Action for false return — Shounng damage — Distress for larger 
amount than value of goods. — ^According to the older authorities, the sheriff 
is bound by his return that he has seized goods on a fi. fk. to a certain 
value, he haying been considered as charging himself with the value he had 
retuiiied (2 W. Saund. 47, a. 848). And according to an obiter dictum of 
Lord Campbell, in Remmett v. Lawrence (15 Q. B. 1010), the sheriff 
would be estopped if he said that he had seised the defendant's goods, and 
had them in his hands for want of buyers. However, since the passing of 
the statutes of Anne relating to returtts, the doctrine has been qualified to 
this extent, that the sheriff in his return to a venditioni exponas, or in his 
defence to an action for not paying over the proceeds of the goods when 
sold, may rely on the statutes,, and show that he has done no more than his 
duty under the statutes, in pi^ng over the whole proceeds to the landlord. 
In the following case it was Held, that to sustain an action against a sheriff 
for false returns to writs of fi. fa. and venditioni exponas, damage to the 
plaintiff must be shown. It appeared that the plaintiff sued out a writ of 
fi. fiu against the goods of one Mason, and delivered the same to the sheriff. 
The sheriff seized goods, and on the 7th January, 1859, returned that he 
had seized goods to the value of £20, which remained in his hands for want 
of buyers. An hour and a half before that return was made the goods had 
been sold for £85 10s. The plaintiff, on the 8th, issued a writ of venditioni 
exponas, to which the sheriff returned thAt he had sold for £35 10s., and 
had expended the whole of that sum in making certain payments which he 
set out These payments he had a right to make, with the exception of 
one item of £8 5s. which he had no right to make. Before the sale of the 
goods a distress for rent was put in for a larger sum than the goods were 
sold for. In an action brought against the sheriff for a false return to the 
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writs of fi. fa. and venditioni exponas : Held, that a larger sum being due 
for rent than the goods realised, and no damage having been ^hown to have 
been sustained bj the plaintiff by reason of the false return, he could 
nuiintain no action against the sheriff. Levy v. Hale^ 1 Law Tim. Rep. 
N. S. 132. 

SHIPPING. — Freight^Parties entitled to freight when cargo carried on in 
another vessel after abandonment. — Where an insured ship finishes her 
voyage with the cargo on board, it is the ship of the underwriter, and those 
who make use of it are held to do so for the benefit of its then owners ; but 
when another ship finishes the voyage, it is not the underwriter's; and 
there is no reason why those who have it should be supposed to be acting 
for the benefit of the underwriters, but rather that they are acting for their 
own employers, namely, the former owners. It has accordingly been 
decided that when, on the abandonment of a ship on a voyage, the cargo is 
taken to its destination in another vessel hired by the captain, the under- 
writers of the ship are tfot entitled to the fireight due on the delivery of the 
cargo. Hickie v. Rodocanachi^ 28 Law Joum. Rep. £z. 278. 

TENANTS IK COMMON.— J^cAnen^ by tenants in common— Common 
Law Procedure Act, 1862 (16 j- 16 F. e. 76, ss. 169, 180).— Tenants in 
common can recover in ejectment under the C. L. P. Act, 1862, in a joint 
wt'it, the whole of the property to which they are entitled in common* 
EUiss V. EUiss, 27 Law Joum. Rep. Q. B. 816. 

COMMON LAW PRACTICE. 

AWABD,— Setting asid&— Time for moving— 9 j- 10 W. 3, c, 16.— By the 
9 & 10 W. 8, c. 16, an application must be made to set aside an award 
before the last day of the term next after such arbitration made and pub- 
lished to the parties. This statute still applies to all cases within it, 
notwithstanding the C. L. P. Act, 1864, s. 9, which mentions the first 
seven days of the ensuing term in casies of compulsory references. In the 
following case it was held that in case of a submission to arbitration, made 
in a pending cause by consent of parties, under which an award had been 
made and published, the 9 & 10 W. 8, c. 16, prevents an application to set 
the award aside being effectual, unless made before the last day of the term 
next following such publication. Therefore, where a rule nisi to set aside 
the award had been moved for on the 18th November, and granted, only on 
condition that the submission (which was in the hands of the defendant) 
were made a rule of court before the last day of term (the 26th), the court, 
on the 24th (the submission not having been obtained from the defendant, 
and there being no affidavit of his refusal to give it up), refused a motion to 
enlarge the rule. Dodd v. Piatt, 1 Law Tim. Rep. N. S. 136. 

CONSOLIDATION OF ACTIO'NS,— Several actions brought by an 
attorney upon separate bills of costs, — ^Where an attorney did different kinds 
of professional work for a client, and after all the business was transacted, 
sent in a bill for one part of the business, and ijibsequently sent in a bill for 
the other part, and commenced an action for the first part of the business 
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before the exptntion of the m<»itb in. respect of the ddiyery of-ihe second 
biil, and after the expiration of ^at month commenced an action for the- 
other part, the-^ourt of Qaeen*8 Bench (dissentiente £rle, J.), made an 
order for the consolidation of the two actions. . BeardsaU v. Chettkam 27 
Law Jonm.:Rep. Q.B. 867. * , 

GARNISHMENT [F. Bk. 278 ; 1 L. C. 160^ UlJi.^AUackmemt arder^ 
17 4r 1?L^. c. 126, *, ^l^Debl owinfor accndnff~-Verdict [see 3 L. G. 158, 
a26, 879; 4 Id. 87, 19§^419; 6 Id, 63, 186].— A «um for which a person 
obtains'a verdict in an action on a marine policy- of insurance i' not a debt 
** arising or accming to such person *' which cas^be attached under the 
.0. L.'P. Act, 1854, s. 61, until judgn^nt has* been signed ib such action. 
Where, therefore; one judgment creditor of such' person had, under the act, 
obtained an Ofder to at^h fietwe^n the \%rdict and" judgment, and another 
such judgment cseditor had obtains^ a similar order after the judgment, the 
-^last bi€tdr alone was idlowed to take effect.. Dreaer r. /o%iw, 28 Law Joum. 
Bep.C.P»281. 

SHERIFF.— lietom of writ—LidlnUty to attachment tix numihs after 
retiring Jrom office, — A rule to compel the sheriff, six months after his 
.retiremfient from office, to return a writ, is not a nullity; and if time is 
obtained on his behalf to return- the writ, the relief conferred by the statute 
is waived, and the sheriff will be liable to attachment on default. Walker v. . 
D'aviesy 27 Law Joum. Rep. Ex. 387 

FBOBATR AND DIVORCE. 

ADMINISTRATION. — Pracric*—/Mm</icft*on of Court of Probate-^ 
Affidavit that deceased left property tn this country, — ^The Court of Probate 
having, as a general rule, no jurisdiction to grant letters of administration, 
unless the deceased leaves personal property in this country, where adminis- 
tration to the estate of a person who died resident abroad is applied for, it 
should appear upon affidavit that he, left personal property in this country. 
Where A., the person primarily e4ititled to letters of administration, is 
abroad, and a citation has issued, but has not been personally served, 
calling on him to accept or refuse letters of administration, and show cause 
why they should not be granted toj^B., who, in the event of A.*8 refusing to 
accept administration, would be entitled to them, the court, before 
granting administration to B., requires an affidavit that A. has no agent in 
this country. Evans v. Burrell, 28 Law Journ. Rep. P. C. 82. 

WILL. Competency — Insane delusion, — ;We have, elsewhere (F. Bk. 188, 
189 ; 4 L. C. 123, 251), alluded to a decision to the effect that a party 
propounding a will is bound to show that it was executed by a person of a 
sound and disposing mind, on the principle that the will displaces the title 
of the heir ; and the same applies to personalty as to next-of-kin (F. Bk. 
277; 1 Jur. N. S. 171). The following decision seems somewhat to 
modify this rule, but the previous cases were not referred to, it being held 
by Sir C. Cresswell, that if a will, rational on the face of it, is shown to have 
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been executed and attested in the manner prescribed by law, it is presumed 
in the absence of any evidence tp the contrary, that it was made by a 
person of competent understanding. But if there are circumstances iii 
evidence which counterbalance that presumption, the decree of the Ck>urt of 
Probate must be against its vididity, unless the evidence on the whole is 
sufficient to establish affirmatively that the testator was of sound mind when 
he executed it. Symu v. GAen^ 28 Law Joum. Rep. P. 0. 83, 

BANKBtTPTCT. 

"^ALLOWANCE TO BANKRUPT.-Jb/n^ ond wparate />roo/»—B. L. C. 
Aciy 1849, 8S. 195, l^^—Ckas of certificate affect* the amount,— By s. 195 of 
the B. L. C. Act, 1849, every bankrupt who shall have obtained his certifi- 
cate, if his estate paid 10s. in the pound, shall be allowed and paid £b per 
ooit. out of \uch produce, but so as not to exceed £400 ; but the court may 
reduce any allowance if a first-class certificate were not granted. By s. 196, 
under a joint petition, any partner who shall have obtained his certificate, if a 
sufficient dividend shall have been paid upon the joint estate and upon the 
separate estate of such partner, shall be entitled tolls allowance, although 
the other partner may not be entitled to any allowance. In considering 
the amount to be paid to a bankrupt under the 195th section of the Bank* 
ruptcy Act, 1849, the court will have regard to the class of certificate which 
he has obtained, and will not award the whole amount permitted by the 
statute, if a second-class certificate be obtained. Semble^ the court will, 
where only one creditor has proved against the separate estate of any bank- 
rupt, allow such proof to be expunged by consent, in order to enable the 
bankrupt to obtain his statutory allowance under the 195th section. Ex" 
parU HUlstead, 1 Law Tim. Rep. N. S. 136. 

ARRANGEMENTS.— Pcti^w for arrangement foUowed by bankruptcy-^ 
Carriage of proceedings to choice. — ^Where a petition for arrangement, pre* 
sented under the arrangement clauses of the Bankruptcy Act, 1849, is 
adjourned into the public court under sec. 233, and the debtor declared bank-r 
rupt, he will be entitled to the conduct of the proceedings down to the 
choice of assignees in analogy with the practice under an adjudication of 
barikruptcy proceeding upon the bankrupt's own petition. He Snooke^ 34 
Law Tim. Rep. 16. 

EXAMINA-nON AFTER DISCHARGE.~'/wm(/ic/io« of the court for 
relief of insolvent debtors^ and the county courts as to the further examination 
of an insolvent after his discharge— ^1 ^2 V. c. 110, «. 9«. — Where the estate 
of a discharged insolvent may not be sufficiently described or discovered in 
the schedule, or where his assistance is necessary to adjust, make out, 
recover, or manage his affairs, thei assignee may apply to the court that 
such insolvent shall be again examined touching his estate and efTects, 
The Insolvent Debtors' Court has no power further to examine an insolvent 
whose case has been referred for hearing to any comity court under tl)e 
10 & 11 V. c. 102, s. 10, or to interfere with the court «f reference in 
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regard to mich examination by it. If the court of reference requires the 
schedule for such a purpose, it will be again transmitted to that court Re 
Parrott, 1 I^w Tim. Rep. N. S. 111. 

OPENING PETITION.— Time for enkirging-^urUdiction to stop sale 
ofhankrupfs ejf«cte.— The B. L. C. Act, 1849, ss. 96, 101, gives the peti- 
tioning creditor three days to open the petition in ; during these three days 
he has the right exclusively ; after that, there are eleven days more during 
which any creditor, including the petitioning creditor, may open the peti- 
tion ; so that the petitioning creditor has three days exclusively, and eleven 
days more along with others, altogether fourteen days to open it. A peti- 
tioning creditor is not justified in petitioning till he is prepared to "prove the 
bankruptcy. The 96th section of the Bankrupt Act, which enables the 
court to extend the time for opening the petition, was to enable the court 
so to do where the petitioning creditor is doing his best to procure an adju- 
dication, but is thwarted by unexpected obstacles. And it has been laid 
down by Mr. Commissioner Ayrton, that the time for opening a petition 
phould not be enlarged under sec. 96, as a matter of course, but only when 
good cause is shown. When the petitioning creditor files a petition for 
adjudication, in order to gain time to sell under a bill of sale, the court of 
bankruptcy, after abjudication on the petition of another creditor, has juris- 
diction to stop the sale by injunction. Re Hickson^ 1 Law Tim. Rep. 
N. S. 188. 

PROPERTY OF INSOLVENT.— Z>Mcr«/ton in court as to (he disposal 
of property in certain cases — Property may be mortgaged if more beneficial, — 
The insolvency court has a discretionary power as to the disposal of annuities 
for the lives of insolvents or other uncertain interests, or reversionary or 
contingent interests or property, under circumstances where the immediate 
sale thereof might be pr^udicial to the estate (1 & 2 Y. c. 110, s. 48). 
Where an insolvent is entitled to a compensation allowance under the 
recent Probate Act, upon which there were several mortgages with powers 
pf sale : Held, that the court will aid the assignees by authorising such steps 
as may be necessary for dealing with the property in such a manner as will 
be most beneficial for the general body of creditors. Re John ■ iViUs^ 34 
Law Tim. Rep. 81. 

REPUTED OWNERSHIP.— Or</er and disposition— Banhupt Law 
Consolidation Act (12 (f 18 V. c. 106, s, 125)'-Effect of alteration of deed. — 
In Freshney v. Carrick or Wells (1 H. ^ M. 663 ; 26 L. J. Ex. 129) a 
trader assigned his goods by way of mortgage, subject to a proviso that it 
should be lawful for him to make use of the goods until default in payment 
of the money secured by the mortgage. The mortgagee allowed the trader 
to continue in possession of the goods until his bankruptcy, and the court 
held, that the goods passed to the assignees, as being in the order and dis- 
position of the bankrupt with the consent of the true owner. In the follow- 
ing case it appeared, that, by a bill of sale, A., a trader, assigned all his 
personal estate, consisting of furniture, stock in trade, &c., to the defendant, 
by way of mortgage, to secure past and future adyances. The deed con- 



SUMMARY OJ DECISIONS. ' 23 

tained a proviso, that until non-payment, after a written demand, A. should 
continue in possession. The property, by the consent of A. and the defend- 
ant, was subsequently offered for sale by public auction at A.*s house, but 
no sale was effected, and A. continued in possession. On the 22nd of June 
he executed an assignment of all his property for the benefit of his creditors 
to trustees, who took possession. On the following day the defendant made 
a written demand of his debt in the terms of the bill of sale. In conse- 
quence of this, with the consent of the trustees, the deed of assignment was 
altered by the introduction of a trust clause for payment of the defendant's 
claim before the other creditors, and A. re-executed the deed. The 
defendant afterwards took forcible possession of the goods, and on the 27th 
of June A. was adjudicated a bankrupt. In an action by A.'s assignees to 
recover the goods : Held, that the deed of assignment, notwithstanding the 
alteration, operated as an act of bankraptcy on the 22nd of June, and that 
at that time the goods were in the order and disposition of the b<*nkrupt, 
with the consent and permission of the true owners within sec. 125 of the 
Bankrupt Law Consolidation Act, 12 & 13 Y. c. 112. Reynolds y. Hall^ 
28 Law Joum. Rep. Ex. 257. 

RESCINDING FINAL ORDER.— JVnaZ order obtained without dis- 
closing an interest to property. — ^After the final order, any assignee or creditor 
may give one month's notice to a petitioner, either by personal service, or, 
if he cannot be found, by service at the place of his residence mentioned in 
his petition, that he intends to apply by motion to the commissioner, or to 
the commissioner appointed to succeed him, as the case may be, that the 
final order be rescinded; and should the court see reason to believe that the 
petitioner had not, before the making of the final order, made a full disclosure 
of his estate, effects, and debts, it will rescind the final order. Be GiUing- 
ham, 1 Law Tim. Rep. N. S. 110. 

TRADING. — Publication and sale of a single toork by the author, — Held, 
that the publication and sale by an author of a single work, apart from a 
general intention of printing and publishing, do not constitute the trading 
within the meaning of the bankrupt laws. Re Hare, 34 Law Tim. Rep. 15. 

TRADER PETITIONING.— Pe^i/ion by trader for adjudication against 
himself— Must show £150 — When — Prosecution of by creditor. — By the Con- 
solidation Act, 8. 93, any trader liable to become a bankrupt may present a 
petition for adjudication of bankruptcy against himself, provided, always, 
that unless such trader shall forthwith after the filing of his petition, and 
before adjudicatibn, make it appear to the satisfaction of the court that his 
available estate is sufficient to pay his creditors (by 17 & 18 V. c. 119, 
8. 20 ; 1 L. C. 153) £150 at the least, clear of all charges, &c., such petition 
shall be dismissed. It has been held, that a trader, presenting a petition 
for adjudication of bankruptcy against himself, under the 98rd section of the 
Bankruptcy Act, 1849, must " forthwith " show assets to the amount or 
value of £150 ; and if he fail to do so, any creditor whose debt is of the 
requisite amount may, at the same meeting, proceed with, and prosecute 
the petition to an adjudication. Re Allen,! Law Tim. Rep. N. S. 135. 
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COUNTY COURTS. 



COSTS.— 9 & 10 F. c. 95, sa. 128, 129— Costs bettoeen attorney and client 
on nonsuit of plaintiff .--'Ry the 9 & 10 V. c. 95, s. 128, actions where the 
plaintiff dwells more than twenty miles from the defendant, or where the 
cause of action did not arise wholly or in some material point within the 
jorisdiction of the court within which the defendant dwelb or carries on his 
business at the time of the action brought, &c., may be brought in the 
superior courts. The 9 & 10 Y. c. 95, s. 129 (superseded where the 
plaintiff obtains a verdict by the 18 & 14 Y. c. 61 as. 11, 12), by which a 
defendant is entitled to costs as between attorney and client, where a 
yerdict is not found for the plaintiff, excludes cases were the plaintiff dwells 
more than twenty miles from the defbndant. Mason y Tucker^ 28 Law 
Joum. Rep. Ex. 271. 

JURISDICTION. — Cause of action within — Order received and executed 
within jurisdiction^ but sent beyond jurisdiction — Posting letter — Prohibition. — 
By the 19 & 20 Y. c. 108, s. 15, the registrar of the county court "may 
issue a summons against any defendant residing out of the jurisdiction of 
such court at any time, upon the application of any plaintiff who will depose 
before such registrar that his cause of action has arisen within the jurisdic- 
tion of the county court, in like manner as any judge of a county court may 
now issue such summons," The power of the county court judges is 
regulated by the 9 & 10 Y. c. 95, s. 60, which permits the process to issue 
out of the court of the district in which the cause of action arose. By cause 
of action is meant the entire cause of action; that is the phraseology of the 
41st of the rules framed under 19 & 20 Y. c. 108. • In the following case it 
appeared that the defendant, residing out of the jurisdiction, wrote and sent 
a letter giving an order to the plaintiff, which order was received and 
executed by the plaintiff entirely within the jurisdiction of the county court 
of L. ; by the leave of the registrar, process was issued out of that court, 
and served upon the defendant out of the jurisdiction : Held, that, as the 
letter was no request until it reached its destination, the cause of action 
arose within the jurisdiction of the county court of L., and that the ^process 
was rightly issued. Newcoinb v. De Ros, 7 W. R. 6. 

CRIMINAL LAW. 

GAME,— Information under 1 Sf 2 W, 4, c. 32, s, 30— Right of tenant to 
authorise servant to kill rabbits. — In Spicer v. Barnard (28 L. J. M. C. 177) 
it was held, that the occupier of land may, by himself or servants^ kill coneys, 
notwithstanding that in his lease there is a reservation of game to the land- 
lord, nothing being said about coneys; but there the tenant hired a 
man to kill the coneys, which is a different thing from allowing or directing 
a servant to do so. In the following case it appeared, that by a lease the 
landlord reserved to himself liberty to hawk, hunt, course, shoot, fish, & 
fowl ui)on the demised lands ; and by agreement with H., a subsequent 
tenant, who held in all other particulars except the game on the same terms 
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as the lessee (his predecessor), the right to sport on the land was reserved 
to H. H. directed his servant to go on the land and shoot a rabbit, where- 
upon an information was laid against him by the landlord, which the 
justices, acting on the authority of Spicer y. Barnard (28 L.; J. M. C. 177), 
dismissed : Held, that the justices were right, that the case came within the 
authority of Spicer v. Barnard, and, therefore, the information was properly 
dismissed. Padwick v. King, 1 Law Tim. Rep. N. S. 98. . 

PAUPER. — Removal of pauper — Refusal by overseers to receive — Remedy 
in case of refusal. — ^In case of overseers refusing to receive a pauper who 
has been removed under an order of justices, the proper remedy is by 
indictment, and the court will not grant a mandamus to compel the 
overseers to receive the pauper. Exparte the Overseers cf DowntoUy 27 
Law Joum. Rep. M. C. 280. 

PAWNBROKER.— iVbw-/ia6e7i<y of for damage by accidental /re— 39 j- 
40 G, 8, c. 99, s, 24.— A pawnbroker is not liable under sec. 24 of 39 & 40 
G. 3, c. 99, for damage to pledges occasioned by an accidental fire, without 
propf of its having be n caused by any default or neglect. Syred v. Caru- 
tkers, 27 Law Joum. Rep. M. C. 273. 

SUNDAY. — When reckoned, though the last day for doing an act — iVtit- ' 
sances Removal Act — 18 if 19 V. c. 121, s. 40 — Appeal — Recognisance — 
Computation of time, — ^Where a statute mentions a certain number of days 
for doing any act, and the last day falls on a Sunday, the party has not the 
following day, Sunday, unless specially excepted, counting as one of the 
days, though the last day. A different rule, indeed, prevails in matters of 
procedure before the courts, but that is founded on a rule of the courts. 
The Nuisances Removal Act, by sec. 40, provides, that the appellant shall 
not be heard in support of the appeal unless within fourteen days after the 
making of the order appealed against he shall giv^^otice of appeal, and 
shall, within two days of giving such notice, enter into a recognisance to > 
try the appeal. Certain justices made an order under the above act on the 
13th, which was served on the 24th. On the 26th, notice of appeal was 
given, and on Saturday the 27th, the appellant made unsuccessful efforts to 
find a justice to take the recognisance, and on his going on the iollowing 
Monday, the justice refused to take it: Held, that the justice was right, 
that Sunijay was to be considered as one of the two days allowed for enter- 
ing into the recognisance after notice of appeal. Reg, v. The Justices of 
Leicestershire, 1 Law Tim. Rep. N. S. 92 
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ASSIGNMENT.— PWor%—iNro/tc€—5oZici7or— Clients-Notice toSolici' 
*tor being a trustee — Antecedent knowledge of notice before being trustee, — 
The following decision, by the Court of Appeal, ais to the sufficiency of 
notice of an assignment of a chose in action, is one deserving of attention 
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(see F. Bk. 198 ; 2 L. C. 75—78, 824 ; 8 Id. 87, 153) :— It appeared that 
B., being entitled to the reversion of a sum of money invested in the fUnds 
in the niames of four trustees, sold his interest in 1820 to C. In 1824 he 
sold the same interest to D., who immediately served each of the four 
trustees with notice. In 1826 C. also served the trustees with notice, and 
stated that he had previously done so in 1820 through £., who was one of 
the trustees, and the solicitor of his co-trustees in this trust. It appeared, 
that in 1824, E., the solicitor, had retired from the trust, and his son, who 
was formerly his clerk, had been appointed in his place : Held (affirming 
the decision of the Master of the Rolls), that the first, assignment was 
entitled to priority, as there had been sufficient notice of it. The court ex* 
pressed no opinion on the question, whether notice to the solicitor, who 
was one of the trustees, was notice to all the trustees, or on the question, 
what was the effect of the antecedent knowledge of E.^ son, when he after- 
wards became trustee? On both these points, Turner, L. J., stated, in his 
judgment, that it must be distinctly understood he gave no opinion. Be 
DurancTa Trusty 1 Law Tim. Rep. N. S. 84 

CHARGE OF DEBTS.— ImpUed power of sah^Exerciie of power after 
great lapse of time, — When penning our previous remarks on the difficulties 
of making a title under the charge of debts (1 L. C. N. S. 345—^53) we had 
in view a pending case, which has since come on before the Master of the 
Rolls. We allude to Sabin v. Heap (1 Law Tim. Rep. N. S. 51—53), 
where it was held, that the executor of an executor (1 L. C. N. S. 352, where 
Mr. Hayes seems to think such a doctrine an impossibility) could make a 
good title to a purchaser of real estates under an implied power of sale 
created by a charge of debts in the original testator^s will, although there 
was a devise of such estates to a trustee on trust to sell, such trustee, how- 
ever, being the executor. The first executor devised to his executor the 
trust estates, *^ upon trust to hold or dispose of the same in the manner in 
which they ought to be held or disposed of pursuant to the trusts.** It 
should be stated, that the point appears to have been conceded by the 
purchaser's counsel, who applied himself chiefly to another objection to the 
title, and one of no little importance— namely, that. there had been so great 
a lapse of time (27 years) from the death of the testator that it could not 
be assumed that the executor was selling for the payment of debts, but the 
Miister of the Rolls (admitting that whilst in such cases of implied powers 
of sale arising from a charge of debts, there must be a limit of time at which 
the court must hold that the debts have been paid, especially where there 
has been a transmission from executor to executor with enjoyment of the 
property by parties beneficially entitled) held, that when only 27 years 
have elapsed since the testator's death, the limit had not been reached, or, 
at least, not passed, and that, therefore,, the executors need not answer any 
inquiry as to the existence or not of debts, and can make a good title to a 
purchaser. Altogether the decision is one likely to be the subject of much 
discussion among conveyancers. Sahin v. lleap^ 1 Law Tim. Rep. 51. 
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moot joints. 

No. 1. — Rifle Corps — Policy of Assurance-^f^otice to Office, {'C. 

A. effects a policy of assurance on his life, and subsequently joins a rifle 
corps, without the knowledge or assent of the office, and is accidentally 
killed. Is the policy vitiated by A.*s joining the corps, he having done so 
without informing the office ? And dpes the joining a rifle corps come 
within the condition of the policy that the assurer ^* shall not engage in any 
occupations dangerous to life or limb ?*' Supposing A. to have joined the 
corps previously to effecting the policy, is he under any obligation to inform 
the office of the fact? 

Opinions, with reasons for them, will oblige.. 

John W. S. Lavender. 

No. 2. — Devise of Lease — SttJtsequent Renewal (hereof—Effect of adding 
Codicil to Will, Sfc. 

A. devises a lease to his daughter, and afterwards renews the lease, and 
afterwards adds a codicil to his will. Qucere, whether the renewal of the 
lease is a revocation, and whether the adding a codicil is a republication ? 

John W. S. Lavender. 

No. S.—WiU— Construction of 

A., by will, on the death or marriage of his (testators) wife, gave, de- 
vised, and bequeathed all his messauges, lands, tenements, allotinents, and 
estates, whatsoever and wheresoever, unto his son Thomas: to hold the 
same unto the said son Thomas, his heirs and assigns, for ever (except as 
in the said will is excepted). Then follows this condition — viz., '^ And in 
case uiy said son Thomas should happen to die wiOiout lawful issue, then I 
give, devise, and bequeath all my said real estates unto my son Christopher : 
to hold the same unto the said Christopher, hi^ heir and assigns, for ever. 

The widow of the said testator is since dead, and the son Thomas is now 
married, and has issue ; and he is desirous of raising by mortgage a sum of 
money upon the said real estates so devised to him as aforesaid, but the 
person who has agreed^ to lend the money is doubtful as to whether Thomas 
Hammon^, in the eveiit of all his children dying in his lifetime, under the 
age of twenty-one years, and without leaving lawful issue, will have more 
than a life interest in the said real estate, as the words of the will are 
** should happen to die without lawful issue,^' but it does not say ^^ leaving 
lawful issue him surviving,'*'' 

Opinions are requested as to the following facts : — 1st. Can Thomas, the 
son, sell and dispose of the said real estate so devised to him by the will as 
aforesaid, he having issue bom, but such issue are now minors ? 2nd. Will 
a mortgagee be perfectly safe in advancing money to the son Thomas on a 
mortgage of the said estate so devised to him by the said will of the said 
testator A ? 3rd. The said son Thomas having issue born, can he, by will, 
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dispose of the said real estate as he may think proper. 4th. What will it 
be necessary for the son Thomas to do, to enable him to raise money by 
mortgage or otherwise (see Doe d. Neville ▼. Rivers, 7 T. R. 276). 

M. Geobob Boott (Leybum). 

No. 4. — TotU — CoHtraet for Payment of Money in Lieu of-^Partie$^ jv. 

A. wishes to make a binding contract for the payment by him, annually, 
of a sum of money, in lieu of paying the toll each time he'passes through 
the turnpike gate. Who are the proper parties with whom to make such a 
contract? ' 

If any correspondent can refer me to a precedent, or give the heads of 
such a document, with amount of stamp duty, if any, it would oblige 

.^lATOK. 

No. 6. — Brothers — Power of one to expel the other — Mode of Proedure^ jv. 

A. and B., two brothers, have liycd under the same roof for several 
years. B. having no means to support himself, has, up to the present time, 
been supported by A., and employed by him as his bailiff. 

A. and B. have had several quarrels, and A. is desirous of compelling B. 
to leave. B., who is rather **a troublesome customer,'^ peremptorily 
refuses to do sol Under these circumstances, t|^e mooter would be glad of 
opinions as to what remedy A. has for accomplishing thi.- desired object. 

Frater. 
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No. 142.— J/(Mter and Servant (Vol. 1, N. S., p. 382). 
In order to <Sbnstitute a contract of hiring and service there must be a 
mutual engagement, binding on both the employer and the employed, for 
the one to employ arid remunerate^ and the other to serve (Addison on Con- 
tracts, 3rd ed. vol. I, p. 488 ; Lees v. Whitcomb, 2 M. & P. 86 ; 6 Bing. 
34, s. c. ; Sykes v. Dixon, 9 Ad. & £. 693; 1 P. & D. 463, s. c). In the 
present case, tliere is no agreement' on the part of B. to find A. with em- 
ployment, and, therefore, I think, the agreement is void. And again, in 
Aspdin V. Austin, 5 Q. B. 671, it is laid down that a covenant on the part 
of a workman to work, and on the part of his master to pay bim a sum of 
money weekly during the two first two years, and an additional sum during 
the third, and to receive him into partnership at the end of three years, 
does not amount to a contract of hiring and service for three years, or for 
any fixed period of time. This case, wHich appears to me exactly in point, 
and also that of Dunn v. Sayles, lead me to think that B. is not in a posi- 
tion to arrest A. for his absence, and that the agreement is invalid. 

A. K. R 



AKSWKRS TO MOOT FOnfTS/ 29 



No. Hf^.-^Af^wrtionment o/Rent^ jv. (Vol. 1, N. 8. p, 
The rent would, I think, be apportioned between B»*8 repretentathre and 
the remainder-man (Vernon v. Vernon, 2 Bro. C. C. 659 ; see also Exp. 
Smyth, 1 Swan. 337 ; Clarkson y. Jjord Scarborough, 1 Swan. 354 ; Paget 
y. Gee, Ambl. 198; 3 Swan. 694). A. K. R. 

No. 160.— iSafe of Partnership Property (Yo\, 1, N. S. p. 384). 

A court of equity would,- 1 think, enforce the stipulation as to the non- 
concurrence of the co-partners in conyeying the property in question, and 
of signing receipts for the purchase -money. 

The fact of the conyeyance being made to the three partners alone, and 
the non-appearance of any partnership transactions on the face of such 
conyeyance, precludes, or, at the least, entirely does away with, the necessity 
of the concurrence of the co-partners. The three partners to whom the 
conyeyance was made haye, by yirtuc of such conveyance, the legal estate 
yested in them, and, consequently, they are the proper and only parties, I 
think, necessary to make a yalid conveyance of such property to a 
purchaser ; and a bonft fide purchaser for a valuable consideration, without 
notice that the money originally paid for the property by the three ' 
partners, was, in fact, paid out of the partnership funds, and not, as stated 
on the face of the conveyance, out of their own moneys, would not be 
affected thereby, nor would he be liable to see to the application of his 
purchase-money. 

The conveyance was, as I take it, made to the three partners for their 
joint benefit, and not for the benefit of the entire partnership concern, 
therefore, if such is the case, the absence of any authority in the partnership 
articles, or any other deed or document relating to the partnership concern, 
authorising the partners generally, or even individually, to purchase or sell 
property and to give receipts for the purchase-money, would be immateiial, . 
and of no consequence. 

I consider, from the whole tenor of this point, that the thre^ partners 
who have contracted to sell the property previously purchased and conveyed 
to them, are trustees for their co-partners who are living, and for the 
personal representatives of them who are dead, for the repayment of the 
n^oneys so appropriated by them in the said purchase, in proportion to their 
said co-partners' respective interests in the said partnership concern, and 
that they are liable and may be called upon to refund such moneys to them. 

And even in the event of a fraud being committed (if such this is) by the 
said Uiree partners in so appropriating the said partnership moneys in the 
purchase of such property as aforesaid, unknown to their co-partners-— 
(but really I cannot see how it is possible for them to obtain money and 
appropriate it in the purchase of property unknown to the others, as surely 
they would be able on any future investigation of the partnership pecuniary 
affairs to perceive that money had been taken and used otherwise than in 
the usual transactions of business carried on by the firm, and of conrse in 
such a case would be incnnibent on them, having regard to their ovm 
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interests, to make inquiries respecting such transactions)— -they would 
become personally liable to their co-partners for the moneys, and it would, 
not as I have before stated, affect a bon& fide pi(rohaser for a valuable 
consideration without notice. 

I should be glad to see the opinions of other correspondents on this point. 

J. W. 
No.. 158. — Devise on attaining Twenty-one—Vested Estate (Vol. 1, N. S.- 

p. 884). 

Where a testator creates a particular estate, and afterwards disposes of 
the ulterior property, in the event which will determine the prior estate, 
the words descriptive of such event occurring in the latter devise will be 
construed as referring to the possession or enjoyment only, which the 
antecedent gift has preoccupied, and not as designed to postpone the 
vesting. 

Thus, where a testator devises lands to trustees, until A. shall attain the 
age of twenty-one years, and if or when he shall attain that age, to A. in fee, 
this is construed as conferring on A. a vested estate iu fee simple, subject 
to the prior chattel interest given to the trustees ; and, consequently, on 
A.*s death under the prescribed age, the prope^y descends to his heir-at- 
law (vide Warter v. JSutchinson, 1 Bam. & Cress. 711 ; and vide, also Doe 
d. Cadogan v. Ewart, 7 Ad. & El. 663, in which case a testator devised his 
real estates to trustees, upon trust for his wife during her life or widow- 
hood, and after her decease or marriage again upon trust to apply rents 
for maintenance of his daughter until she should attain twenty-five years, 
and on her attaining twenty-five years, to her in fee, but in case his said 
daughter should die without issue, he devised his estates over), "^rhe testa- 
tor's wife died in his lifetime, but his daughter survived him, but died 
before she attained twenty-five years, leaving no issue, but having suffered 
a common recovery.. It was held, that such recovery was effectual to acquire 
the equitable fee, she having a vested estate tail in equity at the time. 

Therefore, having regard to the above cases, I think there can be no 
doubt but that the children took a vested interest in the property under the 
limitations, as stated in the Moot Point. J. W. 

No. Ibe.—Petitioning Creditor's Debt (Vol. 1, N. S. p. 386). 

The mooter does not seem to be aware that the proceeding in bankruptcy 
hyjiat was abolished by the Bankrupt Law Consolidation Act, 1849. This 
fact, however, does not do away with the point, which is ingenious, but, I 
venture to think, fallacious. The object of the proceedings in bankruptcy 
is, I take it, to procure the payment of *the creditor's debt, so far as the 
bankrupt's estate will allow ; and therefore the petitioning creditor, in com- 
mencing proceedings against his debtor, must make an affidavit of his debt 
to show that he has a bond fide interest in the distribution of the debtor's 
estate, and has a legal claim ux)on it. But a person whose debt is barred by 
the Statute of Limitations has no claim upon the estate of tlie debtor, and 
cannot recover his debt. It would be a very strange and a very mis 
chicvous anontal}' if a person conld establish a claim by proceedings iu 
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bankruptcy which would be altogether untenable in ordinary proceedings at 
law. It is true the Statute of Limitations merely expresses itself as taking 
aw^y the remedy for the recovery of the debt ; but I maintain that in itself 
constitutes a destruction of the debt so far as it is possible to destroy it. 
When a debt has been barred by the statute, I think it can no longer in any 
legal sense be said to be a debt. On the grounds, therefore, which I have 
above attempted to express, I have come to the conclusion that an abjudica- 
tion cannot be made in the petition of a creditor whose debt is barred by 
the Statute of limitations. Causidicus. 

No. IbJ.-^Emblenients (Vol. 1, N. S. p. 386). 

Although it has been held, that if a devise be to A. for life, remainder 
to B., and before severance A. dies, B. shall have them ; and that if a 
devise be to A. for life, who dies before severance, the reversioner shall 
have them ; yet Lord Ellenborough ruled, in 8 East, 343, that every one 
who has an uncertain estate, or interest, if his estate determine by the 
act of God before severance of the com, shall have the emblements, or they 
go to his executor or administrator. Thus the contrary is now established, 
and the executors of the tenant for life, who has sown die land, are entitled 
to the crops (Chitty observes, in 1 Gen. Pr. 91 — 94, that emblements are 
deemed personal property, and pass as such to the executor of the occupier 
(whether owner in fee, for life, or for years) if he die before he has actually 
cut and reaped the same. There can then, I think, be but one opinion on 
the point — ^viz., that the executors of B. are entitled to the crops. 

A. K. R. 

Ko. 16S,-^General Devise-rTrust Estate (Vol. 1, N. S. p. 897). 

The rule is, that a general devise will, unless a contrary intention appears, 
pass trust estates. Thus, an annuity charged upon all testator's estate 
would prevent the passing of them (exparte Morgan, 10 Ves. 100), so also a 
charge for payment of debts, &c. In this case, the words " according to 
the natures thereof respectively " seem to imply that trust estates were 
meant to be included, but then comes the clause " upon trust to convert his 
said real estate into money, and invest the same for the benefit of his wife.'' 
This is, in fact, a trust to sell, and this has been held sufficient to 
prevent the passing of the legal estate (exparte Marshall, 9 Sim. 555). I 
am of opinion, that, looking at this last case, the purchaser's solicitor is 
right in rabing the objection, and I do not think it would be safe to accept 
the title without the conveyance by the heir-at-law. H. M. 

No. 159. — Injury done in consequence of Negligence and Carelessness of 
Servant—Liability of (Vol. 1, N. S. p. 398). 

The law is, "if a servant, by his negligence, does any damage to a 
stranger, the master shall answer for his neglect " (2 Stcph. 235, 3rd ed.). 
Therefore, B. is, in my opinion, tlie person to be sued. II. M. 
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No. 159. — Injury done m cnwieqvence of Negliffence and Caretesmess of 
Servaut^lAQbUity of (Vol. 1, N. S. p. 889). 
Where a servant having set his master down in a Certain street, was 
directed by him to take the vehicle and put up in another street, but 
instead of so doing he went to deliver a parcel of his own in another street, 
different to the other two, and in returning along it, drove against an 
elderly person and injured her: in this case it was decided, that *'the 
master was responsible for his servant^s acts " (Heath v. Wilson, 9 Car. & P. 
607 ; see Mitchell v. Crasawetter, IS C. B. 237 ; pnd Putten v. Rea, 3 Jur. 
N. S. 892). I am, therefore, of opinion that B. is the proper party to be 
sued by C/s representatives. C. R. 

1^0. U6,'-'Highway--Ohstruction (Vol. 1, N. S. p. 398). 
I think that, according to the wording of the section referred to, *^ the 
defendant would be liable to a penalty for leaving the vehicle on the high- 
way," though there was space enough for two carts, or other vehicles, 
' to pass one another alongside his cart ; and that he might be convicted 
under the same sectio'n for ^* negligently and wilfully being at such a 
distance from the cart that he could not have the government of the 
horses drawing the same." C. R. 

No. 160.— Dower (Vol. 1, N. S. p. 398). 
Provided the trustee survived the purchaser, his second wife would* 
I imagine, be effectually barred from dower under the purchase deed. But 
I apprehend this is a c^se in which the old inconvenience of taking the 
conveyance to the pi:rchaser jointly with a trustee^ for the purpose of 
barring dower, is very likely to be felt. H. M. 

No. 161,— Notice to Quit—Donhle Bent (Vol. 1, N. S. p. 398). 
A second notice tptqnit is a waiver of the first, unless, indeed, it is 
merely a warning given after the expiration of a proper notice, that if the 
tenant do not quit forthwith, or in so many days, he will be called upon for 
double value. The case in point comes, I apprehend, under this exception, 
and, therefore, A. will be entitled to sue for rent up to the expiration of 
the notice, and double rent as long as the tenant continues to hold over. 

H. M. 

No. 162.—2>e»cBn/— Perwn last Entitled (Vol. 1, N. S. p. 398). 
If B. survives A., and takes under the devise, and then dies intestate 
with a total failure of heirs, the land will escheat to the Crown as of course 
in either case. It would be absurd to suppose the section referred to 
meant, ** provided a man sells land to a purchaser, who dies without heirs, 
that then the land should revert to the heirs of the vendor, who has 
already received the full value thereof. H. M. 



SPECIFIC PERFORMANCE.— JiwN^EcteiK tiOe in k$$or^LaHd inclmfed 
in agreement which was in lease to Uuor^ together with other kmde — BiU dis- 
missed with costs — Ojectiou taken after bill jUed.— The following is an impor- 
tant case as to the following points: 1. A proposed lessor, assupking to be 
owner in fee of the whole property, but turning out to be a termor of part ; 
2. The leasehold part being a portion only contained in the lease ; 8. As to 
costs whece the lessor's bill is dismissed oa other groandrthan those on 
which the defendant had insisted. It appeared that the plaintifF proposed 
to let a dwelling-house and land for a term of twenty-one years, being />nly 
lessee of part of the land for a shorter term, with an alleged assurance of 
renewal from his lessor, and t)ther land was included in the demise to the 
plaintiff, and such demise contained covenants which were oljectionable, 
and the state of the plaintiff's title to the property was not disclosed to the 
defendant, the proposed lessee, and was only ascertained 1^ him after the 
commencement of the suit (though prior thereto, in answer to the lessee's 
requisition, the lessor stated that the property was freehold) : Held, that 
the bill must be dismissed with costs, although the defendant had refused 
to perform his contract on other grounds (which were not gone into af the 
hearing), and in consequence of t^hich theiiuit was instituted (Baskcomb v. 
Phillips, 1 Law Tim. N. S. 288. The fur&er facts will appear from the 
following judgment of the Master of the Rolls : — " I find, upon the eyidence 
in the case, that though the plaintiff professed to be tenant in fecr simple of 
the property, in point of hct he was in respect to a very conaidertblc portion 
of the property only a lessee,«and that the whole of the- property did not 
exceed thirty eight acres, and that about tea and a-half acres were held 
under le^se from Lord Sydney. And in addition to that, there was this 
peculiarity in the case, that the lease from Lord Sydney not only toclnded 
this property, but another piece of land besides, which was not induded in 
this demise ; the consequence of which was; that not onl^ would the de- 
fendant, if he had taken the lease, have been liable to all the covenants 
contained in that lease, and been affected by them; but also, if the 
lessee of the piece of land whi6h was not included in his agreement 
should commit any act of forfeiture, the whole of the land included in 
the demise would revert — ^that is, assuming that Lord Sydney should think 
fit to enforce the forfeiture. Now, as to that part of the case, I may state 
that I am clear that this court never can deal with these cases upon the 
assumption that one person would not enforce the forfeiture, or that another 
person would enforce the forfeiture. It must make a general rule for all 
cases^ and it must in this case, as in any other case, totally disregard any 
auch observation as this, that, having a sense of justice, Lord Sydney would 
not take advantage of any forfeiture as to the other piece of land included 
in the demise if it were to occur. Amongst the covenants in the lease, 
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there is one, that if any tree is lopped, or cut down, or grnhbed np, there 
shall be a payment of £10 for icTery tree, and I observe that the piece of. 
land included in the demise by Lord Sydney, but not included in the demise 
to the defendant,, is a garden! In consequence of that, there might be 
considerable risk of a forfeiture occurring in this manner. It was pressed 
np6n me very -strongly that lihis piece of land might be omitted altogether 
fi)oifn this agreement, that it wi^ not a matter of importance, that it was not 
es^ntial for enjoyment^ and that it was a question for compensation. But 
I observe that, although the agreement professes to leave forty-two acres 
(and that without any question, because it gives the exact details of the 
piece of land, the total amount of which is forty-two acres), when it comes 
to actual measurement, it does not exceed thirty *eight acres; that is a 
deficiency of four acres. That is the plaintiff^s own evidence ; the defen- 
jdant makes it half an acre less ; but then in addition to this, there is ten 
acres and a-half of land.of Lord Sydney *8 which makes fourteen acres, or a 
deficiency of one-third. And I am still more struck with this, because this 
is pasture or meadow land running through the middle of the land proposed 
to be demised, and as far as I can judge from the map within two or three 
chains of ^e layrn, I am of opinion that this portion was necessary for the 
enjoyment of the pKiperty, and that it is not a mere question of compensa- 
tion. K it had been a mere question of four acres, I think it would have 
been a mere question of compensation. I have to consider again whether 
this is a case which ought to stand over to see whether Lord Sydney would 
consent to do what would be essential to enable the plaintiff to make out a 
title in this case— that is, to give liim power to grant such a lease, and to 
grant a renewed lease, or else release the defendant from apy forfeiture 
committed in the adjoining property, and really make the covenants in the 
lease of the demised portion conformable to those which would be included 
in the demise from the plaintiff to the defendant. Now, my reason fcr 
saying that that cannot be so is this — that this is a tenant^s demise for 
seven, fourteen, or twenty-one years, at the option of either of the 
. parties. The result is, that practically it may be only for seven years ; it 
is suburban villa, and it is not too much to say that^^arties want immediate 
possession. . The contract was entered into in the month of March last, and 
in the month of December following this is the state in which the matter 
appears: the plaintiff is not in a position to grant a lease and non constat that 
anything, can be done in the matter. It is impossible to say that this is a 
case for specific performance. Then there is a question of costs. It is said, 
^The question of title was not the ground upon which the defendant went 
off from his agreement. The ground was upon certain objections which he 
made, which really are perfectly frivolous and completely met.* Upon that 
point 1 have not heard the defendant ; the only one which appeared to be 
of much moment was that as to the deficiency of water, and having only 
heard one side, that seems to be susceptible of some explanation. But the 
real reason why I think the costs must follow the event is this : it is true 
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that the objections made by the defendant were different fVom thai taken at 
the bar, but it was not till after the plaintiff's bill was filed, and upon the 
defendant putting interrogatories to the plaintiff, that he ascertained what 
the state of this case was. The consequences, therefore, would have been, 
that if no suit had been instituted, and no disagreement taken place, the 
defendant might have taken the lease, supposing himself to have a lease for 
seven, fourteen, or twenty-one years under a person seised in fee, and one 
day he might suddenly have found that he was turned out of that which he 
considered essential to the enjoyment of the property, aiid that because the 
title was not stated to him by the person who made the demise. It was 
said 'by Mr. Palmer, that probably the jpliuntiff did not know what the 
consequence of this concealment might be, and that he was not aware that 
if this demise was made to the defendant, the defendant might be incurring 
a liability to Lord Sydney, which he, or some assign of his, might take 
advantage of, and evict him from that which he considered as essential to 
the ei\joyment. of the property. That may be so, but still the plaintiff 
must suffer the consequences of not stating that important circumstance. 
And not only that ; the difference between the length of the term of the 
plaintiff and that to be granted to the defendant might be very serious^ 
They were both seven, fourteen, or twenty-one years. Suppose that at the 
end of seven years neither the plaintiff nor the defendant wished to get rid 
of the lease, but -Lord Sydney did. Then the defendant would go on with 
respect to one part of the premises for fourteen years, and with respect jto 
the other for only a year. The consequences are so serious, that I 
think ihe facts ought to have been stated to the defendant.. Therefore it is 
that I have stopped the case without hearing the defendant's counsel, and I 
think I cannot do otherwise than make the costs follow the result There- 
fore this bill must be dismissed with costs. 

SPECIFIC PERFORMANCE.— Earecttiton of power-^Evidence of con- 
seiU of trustee — Non-production of title-deedg. — ^A tenant for life had power 
to substitute other lands for those included in the settlement with the con- 
sent of the trustee ; such consent to be signified by deed. A deed of 
substitution was prepared, to which the trustee was made a party, as 
consenting ; but he did not execute it till several months after it had been 
executed by the other parties. Evidence was produced that the trustee 
had seen the draft of the deed, and had in fact consented to the deed before 
its execution : Held, that the power was Tell exercised,, and the title to 
the deed was forced upon a purchaser. Whether a power would have been 
held to be well executed if no evidence of the previous consent of the 
trustee had been produced, qnosre. Although, as a general rule, a pur- 
chaser will not be obliged to take an estate where the vendor is not able to 
give him all the title deeds or a covenant to produce them, yet this depends 
upon the materiality of the deeds, and the court will decide each case 
according to the circumstance. Offen v. Ilarman^ 8 W. R. 129. 

D 2 



OLD AND NEW JUDGES, ETC. 



Justices Gbowder and Keating — ^Nsw SoLiciroR-GEysRAL. 
Mr. Justibe Crowder died very suddenly on the 5th of December, 1859. 
For about twelve months past the learned judge had been afflicted with an 
inveterate ague, the paroxysms of which always affected his heart, but it 
was of a kind that yielded to medical treatment, and never to any great ex- 
tent prevented the discharge of his judicial (unctions. So recently as the prior 
Friday, when seen by an intimate friend, to whom he paid a visit, he was in 
dmething like high health and spirits, and so late as the afternoon of 
Saturday, when he left his residence in Carlton-house-terrace, on a visit to 
the country, his domestics perceived no change in his appearaiice. On the 
suggestion of his physician, Dr Elliotson, of Conduit*street, the learned 
gentleman spent the greater part of the long vacation at Brighton, where 
His health greatly improved, and he returned to town at the commencement 
of Michaelmas Term, since which, we believe, he has regularly attended 
the sittings of ^e Court of Common Pleas. During the night of Sunday he 
was seized with a paroxysm of ague, more than ordinarily, severe ; Dr. 
Elliotson was summoned to his relief, but before he could reach his resi- 
dence the learned judge had ceased to live. Sir R. Crowder was the eldest 
son of the late Mr. William-Henry Crowder, of Montague-place. He was 
bom in London, and educated first at Eton, and then at Trinity College,' 
Cambridge. He was called to the bar at Lincoln's-inn in 1821, and subse- 
quently went the Western Circuit. In 1837 he became a Queen^s Counsel, 
and in August, 1846, Recorder of Bristol. He represented the borough of 
Liskeard in Parliament, in the Liberal interest, from January 1849, suc- 
ceeding, we believe, tbe late Mr. Charles BuUer — to the time of his eleva- 
tion to the bench, as a puisne judge of the Court of Common Pleas. Mr. 
Justice Crowder was never married, and he died in the sixty-fourth year of 
his age. 

Sir Henry Singer Keating (bne of the Editors of Smithes Leading Cases, 
and M.P. for Reading) has been appointed to the judgeship in the Common 
Pleas, vacant, by the decease of Mr. Justice Crowder. 

Mr. William Atherton, Q.C., M.P., has received the appointnient of 
Solicitor-General, rendered vacant by the appointment of Sir Henry 
Keating to the judicial bench. The learned gentleman is the son of the late 
Rev. William Atherton, a distinguished Wesleyan minister, and sometime 
president of the Conference, his mother being a daughter of the late Rev. 
Walter Morison, a clergyman of the Established Church of Scotland. He 
was bom in Glasgow in 1806, and was married in 1843 to Agnes Mary, the 
; second daughter of Mr. Hall, the chief magistrate of Bow-street. In 1839 
he was called to the bar by the Inner Temple, having during the previous 
seven years practised as a special pleader. He has represented the city of 
Durham since 1852, and i^ what may be considered a very advanced 
Liberal, being in favour of the ballot, a large reform of the laws, the re- 
moval of all religious disabilities, and the extension of the suffrage. 
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RESULT OF EXAMINATIONS. 

{MwkatloiaM Tern, 1859). 



As we stated would be the case, this examination extended over two 
days, a circum stance which, whilst it favours a candidate in one respect, 
will prove trying in another, as doubtless the answers will be more 
severely scrutinised than heretofore, and we understand it was announced 
that luller answers would be required. Though the questions were 
comparatively easy, there were twelve rejected out of 105 candidates. 
From among the successful candidates, the examiners recommended the 
following gentlemen, under the age of 25, as being entitled to honorary 
distinction : — — 

Rawlins, Ctril Mortimer Murray, aged 21, who served his clerk- 
ship to Messrs. Clarke and Morice, of Coleman-street, London. 

Swan, Robert, aged 22, who served his clerkship to Messrs. Fenwick 
and Falconar, of Newcastle-upon-Tyne ; and Messrs. Harwood and Pattison, 
of Clement*s-lane, city. 

Payne, John, aged 23, who served his clerkship to Mr. Thomas Slaney, 
of Birmingham, and Messrs. Chilton and Burton, of Chancery-lane. 

HoLDswoBTH, Charles Josefh, aged 24, who served his clerk«hip to 
Messrs. Shackles, of Hull, and Mr. Henry Syme Redpath, of Walbrook, 
Loudon. 

The Council of the Incorporated Law Society have accordingly awarded 
the following prizes of books : — 

To Mr. Rawlins, the prize of the Honourable Society of Clifford^s-inn. 

To Mr. Swan, the prize of the Honourable Society of ClemenVs-inn. 

To Mr. Payne, one of the prizes of the Incorporated Law Society. 

To Mr. Holdsworth, one of the prizes of the Incorporated Law Society. 

The examiners have also certified that the following candidates, whose 
names 'are placed in alphabetical order, passed examinations which entitle 
them to commendation : — 

Dixon, George Chevallier, aged 23, who served his clerkship to 
Messrs. Dawes and Sons, of Angel-court, London. 

Lanw:arne, Thomas, aged 22, who served his clerkship to Mr. Nicholas 
Lanwame, of Hereford, and Mr. George Frederick Cooke, of Southampton- 
buildings. 

MiDDLETON, Stephen Douglas Beckley, aged 23, who served his 
clerkship to Messrs. Winterbotham, Bell, and Winterbotham, of Chelten- 
ham, and Messrs. W. and H. P. Sharp, of Leadenhall-street, London. 

Paget, Thomas Edmund, aged 21, who served his clerkship to Messrs. 
Stone, Paget, Billson and Stone, of Leicester, and Messrs. Field and Roscoe, 
of Lincoln*s-inn-fields. 

Prichard, Henry George, aged 22, who served his clerkship to 
Messrs. Prichard and CoUctt, of Lincoln's-inn-fields. 

Renny, William, aged 22, who served his clerkship to Messrs. Wood- 
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cock, Part, and Scott^ of Wigan, and MeBors. Bloxam and Ellison of 
Lincoln*s-inn-field8, London. 

SoAMES, Francis Larken, aged 22, who served his clerkship to Mr. 
Thomas Rogers, of Reading, Mr. Thomas William Tahourdiii Cooke, of 
Wokiifgham, and Messrs. Rhodes, Sons, and Duffett, of Chancery -lane. 

The council have accordingly awarded them certificates of merit. 

The examiners have further announced to the ibllowing candidates that 
their answers to the questions at the examination were highly satisfactory, 
and would have entitled them, either to a prize, or a certificate of merit, if 
they had been under the age of 26 : — 

Gill, Henry Rockingham, aged 26, who served his clerkship to Mr. 
Thomas Gill, of Bedford-place, Russell- square. 

WiLLETT, Henry Shad well, aged 26, who served his clerkship to 
Messrs. Loftus and Young, of New-inn, London. 
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Cootb's Admiralty Practice. 
The New Practice of the High Court of Admiralty of England, u^'thjhe Hides 

of 1869, and a Collection of Forms and Bilk of CostSy j*c., {fc. By 

Henry Charles Coote, Proctor of the Court, author of '*The Practice 

of the New Court of Probate," *'The Practice of the Ecclesiastical 

Courts," &c., &e. 12s. London : Butter worths. 

As most of our readers are aware, recently an act of Parliament has 
opened to the bar and solicitors the precincts, heretofore sacred only to 
civilians and proctors, of the Court of Admiralty ; jand it would appear, from 
its having heen deemed useful to deliver a series of lectures on the Court 
of Admiralty at the Law Institution, and from the appearance of the present 
work, that it is expected that the profession generally will be benefitted by 
this change, and we should be glad to find it was so, but we cannot say that 
we expect this will extend beyond a very small number. The jurisdiction 
of the court is so very limited that it is only in places having a pbrt that 
any business can be expected to arise, and this only very rarely. Mr. 
Coote, in his Preface, says : " The modem growth and present eminence of 
the Court of Admiralty is one of « the prominent facts of the day. 

*'*' When some half century ago the court came to be'presided over by Lord 
Stowell, such was the paucity of its legal business, that it could be ssud to 
afford that great legal luminary little else than an occasional moming^s 
occupation. 

^^The tenuity of interest which attached also to that business was so 
undeniable that the circumstance resolved itself to the mind of his lordship 
as a weighty objection to the publication of the reports of the proceedings of 
the court, when publication was first 'proposed by the members of his bar. 
In his lordship^s own words—' he feared lest the reports should expose the 
nakedness of the land.' But small as was the amount of business under 
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Lord SlowcU, it became even less under his immediate snccessors, and the 
court seemed fast sinking into a state of onl^ something more than mere 
vacuity. 

** At this critical juncture Dr. Lushington accepted the important office of 
Judge in Admiralty. Under his energetic presidency the long dormant 
court instantly underwent a change so complete in itself, and so extensive 
in its results, that it can scarcely be described otherwise than as a fresh 
creation of law. The confidence of the public awoke as from a dream, and 
a corresponding amount of business at once poured into this (comparatively 
speaking) new tribunal. 

"Dr. Lushington was thus enabled in a few years td frame and establish a 
system of jurisprudence for his court, not less great in idea, yet at the same 
time more varied in form and more grasping in comprehension, than that 
which his gifted^predecessor Lord Stowell Lad in other times shaped out 
for the Court of Prize. 

" To form the jurisprudence of a court exercising so important a j urisdiction 
as that of the Admiralty would have seemed enough even for the advanced 
intellect and distinguished learning of Dr. Lushington ; but something more, 
though less in its degree, was required of him. 

" The defective character of the procedure of the court urgently called for 
reform ; and on the appointment to the Registrarship in Admiralty of H. C. 
Rothery, Esq., whose acknowledged ability indicated him as a fit associate 
in such an undertaking, that reform was instantly initiated, and was whole- 
somely and unsparingly carried out. 

" The reform, which was thus initiated in 1855, has now finally been 
completed by the Rules of 1859. These rules, which are the production of 
an enlightened and accomplished mind, have, whilst approximating the 
practice in Admiralty to the more elastic procedure of common law, 
preserved those original peculiarities of the court which were its excellences 
and its boast. 

" An act ha\dng been passed in the last session of Parliament, opening for 
the first time the Court of Admiralty to the bar and practitioners generally 
of the courts of law and equity, and upon which the before-named rules are 
grafted, it has appeared to me that a compilation, in character and scope, 
such as the present, might at this time be considered to be not without 
its use." 

The first portion of the work treats, ch. 1, of the jurisdiction of the Court 
of Admiralty ; ch. 2, of action in rem ; ch. 3, of action in personam ; ch. 4, 
practical directions for prosecuting and defending causes. In an appendix, 
three of the recent statutes relating to the Admiralty Court are given, as 
also the rules, orders, and regulations of 1854, 1855, and 1859, with orders 
in council, &c., relative to fees and certain proceedings, and additional 
forms of afiidavits, pleadings, &c., and concluding with bills of costs. With 
respect to the jurisdiction of the Admiralty Court, Mr. Coote states, that 
besides cases of maritime lien, it extends to seamen's and master's wages, 
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salvage, towage, pilotage, necessaries furnished to a foreign ship, damage 
by collision of vessels, and bottomry. 

'* The Admiralty has also jurisdiction to enable a sole owner to regain 4he 
possession of bis vessel, and to protect a dissentient part owner, in the event 
of tbef loss of a vessel under the conduct of his co-partners, by enforcing 
security to be given by them to the extent of his share. The former is 
called a cause of pos8t;jsion, and the latter a cause of restraining a vessel 
from proceeding to sea until bail be given for her safe return to the port to 
which she belongs. 

'^ The Admiralty also adjudicates upon the claims of persons asserting 
themselves to be the owners of dercUct vessels and cargoes, and restores 
their property to them if the proof of tke ownership be satisfactory. 

'' The Admiralty follows the same course of adjudication when goods 
found in the possession of pirates are identified by their legal owners. This 
is designated a cause of spoliation or piracy. 

^^ The Admiralty also entertains questions connected with, and incidental 
tO) many of the before-mentioned matters — viz., the apportionment of sal- 
vage ; the payment of balances which remain in its hands, after sale of a 
ship or cargo, to the persons entitled thereto ; «nd the liability of sureties, 
when the vessel, whose safe return they have guaranteed, has been lost on 
the voyage designated in the bail bond. 

^^ The Admiralty has jurisdiction in matters of personal damage-^t.«., 
assault committed by the master of a vessel upon one of his seamen or pas- 
sengers. Over masters themselves it possesses a corrective jurisdiction of 
a peculiar character — viz. it will punish for the offence of wearing illegal 
colours ; for negligence in lowering the topsail of their vessel or striking 
colours to one of her Majesty^s ships ; and for secreting mariners in fraud 
of the public service ; and, finally, in vindication of its courtly dignity, it 
may proceed against a contumacious suitor and his abettors in a cause of 
contempt, and, on the offence being proved, may inflict a fine, the amount 
of which will be determined by its own discretion. 

^^ The modes in which the jurisdiction of the Admiralty is exercised are 
commonly described as in rem and in personam." 

Mr. Coote has,, in a volume of convenient size, furnished the practitioner 
in the Admiralty Court with an invaluable manual, by the aid of which he 
may hope to be able to take up and carry through any suits which he may 
be called upon either to institute or defend, whilst at the same time much 
information of a nature not strictly of mere practice is contained in the 
work, such as freight, lien, sales, salvage, wages, and other subjects of 
maritime law. It is not merely that Mr. Coote*s volume is the only 
existing book of practice that is to be recommended, but that it is a very 
excellent and complete production, leaving little chance of there being any 

successful rival. 

Wharton^s Law Lexicon. 
The Law Lexicon, or Dictionary of Jurisdiction: explaining the technical 

words and phrases emphtfed in the several departments qftite English Law') 
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inclnding (he various legal tej-nu used in Commercial Transactions ; togedter 
with an Explanatory €» well as Literal Translatioh of the lAitin Maxims 
contained in the writing.^ of the Ancient and Modem Commentators, By 
J. J. S. Wharton, Esq., M.A., Oxon, Banister-at-Law, &c., Src. 
Second Edition, 25s. London : Stevens and Norton. 
It is but recently we had occasion to speak cf the first edition of thiB 
work, mentioning that its utility was lessened by reason of the alterations 
which had been made in practice and pleading in equity and at common 
law, and we had not then any reason to anticipate a second edition which 
would remove these deficiencies. Having now the work before us in the 
shape of a second edition, we are better able to give an opinion respecting 
it. As we learn from Mr. Wharton's preface, bis object has been to pro- 
duce a " Dictionary especially adapted to ready reference, which should 
contain the modern law and alterations, as also the terminology compre- 
hended in our varied and intricate jurisprudence. * * ♦ The aims 
attempted, throughout its arrangement, have been compression, avoiding 
ob^urity, and. yielding information easily and effectually. * * ♦ Oc- 
casional passages Arom the Jewish, Greek, and Roman antiquities have 
been quoted, either to illustrate a doctrine, or to indicate an analogy : but 
of this sparing use has been made, as their too frequent insertion would 
have increased bulk, without, perhaps, augmenting value." In the adver- 
tisement to the second edition, we are informed that the text of the previous 
edition has been revised, the citations verified, and the law in all its branches 
exhibited to the best of the author's ability in accordance with the most 
recent statutes, cases, rules, and orders. Many articles have been rewritten, 
others inserted, and all amended. A great number of terms and phrases 
has been added, more especially those which relate to civil, mercantile, and 
international jurisprudence, and to the Hindu and Mussulman juridical 
systems, as administered in India; as well as those which have been 
invented to supply the exigencies of modern developments. The size of 
the book is therefore enlarged, but it is hoped not uselessly, as the purpose 
has been to preserve a due medium betwem a scanty vocabulary of mere 
words, and a prolix cyclopaedia of exhaustive discussions, that the work 
may render concise information upon the given subject, and become a 
serviceable auxiliary to further knowledge by indicating the locality of its 
sources. 

It is quite unnecessary, after setting out the title-page of the work, and 
giving extracts from the preface, that we should state the geiieral contents 
of the volume, further than that it purports to furnish the usual matter of 
an English law dictionary, with the addition of occasional articles relative 
to the civil and foreign laws. With regard to the articles on English law, 
they appear, so far as we have been able to examine them, very correct, 
bringing down the law to the present time. A considerable portion of the 
work is occupied with the explanation of obsolete terms, which we presume 
will be acceptable to some readers, though probably a larger class will ob- 
ject to the space occupied by the explan'Ution of these terms, more especi- 
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ally as the principal portions ',of ihem have nothing more than an anti- 
quarian interest. The terms of the Scotch law are also explained, which 
may be useful to those who have any intention to do what few Englishmen 
ever do— like the Scotch who have once turned their backs on the Tweed — 
seek to better their fortunes in that part of her Miyesty^s dominions. 

One feature of the work is, as prominently bitted in the title-page, the 
insertion of Latin maxims ** contained in the writings of the ancient and 
modern commentators,'^ with translations thereof, " explanatory as well as 
literal'* — a feature which, if judiciously done, must necessarily be useful to 
' the student if not to the practitioner. Mr. Wharton is, of cpurse, entitled to 
pursue his own method with relation to these ; but we fear many readers 
will feel disappointed at having merely a translation of the maxims, and 
that frequently of so literal a character as not to be intelligible, of which 
we might adduce many examples, but the following, no doubt, will suffice : — 
Actiones compositse sunt, quibus inter se homiAes disceptarent, quas 
actiones, ne populus prout vellet institueret, certas solemnesque esse 
voluerunt : *^ Forms of action have been framed by which men dispute among- 
themselves, which forms are made definite and solemn, lest the people 
proceed as they think proper.*' Actus repugnans non potest in esse produci: 
"A repugnant act cannot be produced as in responsible existence." 
Affectio tua nomen imponit operi tuo : *'^ The affection of a person gives 
a name to his work." Animus ad se omne jus ducit : ^* Intention attracts 
all law to itself." Animus homiuis est aninia scripti: ^^Tfae intent of a 
man is the soul of his writing.*' A non posse ad non esse sequitur argu- 
mentum, necessarie negativ6, licet non affirmative : *^ An argument neces- 
sarily in the negative follows from the not possible to the not being, though 
not in the affirmative.*' We fear many of Mr. Wharton's readers will be 
sorely puzzled to make any sense out of his translations ; and more so, 
because, notwithstanding the prominency given in the title-page to this 
portion of the work, no illustrations or explanations of the maxims are 
attempted. We know, indeed, by experience, how difficult it is to give a 
sensible translation of Latin maxims, if done literally ; but Mr. Wharton 
also professes (in his title-page) to give *^ explanatory " translations, which, 
however, he has wholly failed to do. We think that many readers will, 
looking to the prominent manner in which the subject of Latin maxims is 
put forth on Mr: Wharton's title-page, feel disappointed that the maxims 
are not attempted to be illustrated or applied, though, of course, it was 
quite competent to Mr. Wharton to do this or not, so long as intending 
purchasers are not misled. ' 

There are some articles on subjects belonging to medical jurisprudence 
which it appears to us would have been much better omitted, especially in a 
work designed principally for young men. We allude to those on pregnancy, 
rape, &c., where the views of Beck and other medical writers are stated 
pretty fully, and which might possibly be in place in a wprk dedicated to 
medical jurisprudence, b.ut are scarcely suitable to a Law Lexicon. We think 
these articles above would induce many parents to decline placing the book 
in the hands of their sons. 
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We present au extract from a part of the work which will best exhibit 
the manner in which Mr. AVharton has performed his task, by exhibiting a 
variety of terms, both old and new : — 

Appearance sec. stat. (t. e. secundum statutum), which was entered at 
law by a plaintiff for a defaulting defendant under 12 Geo. 1, c. 29, a^d 2 
W. 4, c. 39, is abolished by 15 & 16 V. c. 76, s. 26. 

Appellant, the party appealing ; the party resisting the appeal is called 
respondent. — Eticyc, Lond. 

Appellate, appealed against. — IhUL 

Appellate jurisdiction, the power of a superior court to review the 
decision of an inferior court. 

Appcllatione fuudi, omne sedificinm et omnis ager continetur.— 4 Co. $7. 
(Under the word " fundus " every building and every field is comprehended.) 

Appellee, one who is appealed against or accused. — Encyc. Loud, 

Appellor, a criminal who accuses his accomplices, one who challenges a 
jury, &c. — Ibid, 

Appendant, a thing of inheritance belonging 4o another inheritance 
which is more worthy : as an advowson, common, &c., which may be appen- 
dant to a manor, common of fishing to a freehold, a seat in a. church to a 
house, &c. It differs from appurtenance, in that appendant must ever be 
by prescription — i.e. a personal usage for a considerable time, while an 
appurtenance may be created at this day, for if a grant be made to a man 
and his heirs, common in such a moor for his beasts levant or couchant 
upon his manor, the commons are appurtenant to the manor and the grant 
will pass them. — Co. LitL 121 6. 

Appenditia, pertinances of an estate. — Blount, 

Appennage, or apennage, a child's part or portion, and is properly the 
portion of the king's younger children iu France, where by a fundamental 
law, called the law of appennages, the king's younger sons have duchies, 
counties, or baronies granted to them and their heirs, &c. ; the reversion 
being reserved to the Crown, and all matters of regality as to coinage and 
levying taxes in such territories. — Spelm.; Cowel, See Appanage* 

Appensura, the payment of money at the scale or by weight. — Spelm, 

Applicatio est vita regulae. — 2 Buls. 79. (Application is the life of a rule.) 

Appodiare, to lean on or prop up anything. — Wals, 1271 ; Mat, Pains 
Chron, 

Appointee, a person selected for a particular purpose ; also the person 
in whose favour a power of appointment is executed. 

Appointment, direction, designation, the selection of a person for an 
office. 

We consider the work a valuable one, and that it reflects great credit on 
I^ir. Wharton, as he has evidently exerted himself to make it as correct as 
possible ; and for those students who are ambitious to be learned not only in 
the modem but also in the obsolete doctrines of English law, and likewise 
to have some acquaintance with the civil laws, the municipal laws of other 
countries, and medical jurisprudence, the ** Lexicon " will be useful. It 
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certainly contains a great mass of information not to4ie found in any other 
single work. 

In conclusion, we may state that we have formed a very favourable 
opinion of the work, taken as a whole, inasmuch as it is evident that Mr. 
Wharton has exerted himself to make it as complete as his plan would 
permit, and to make it trust^vorthy in its statements, whether relative to 
. the old or modem terms of the law, our own or the civil laws, or those 
of foreign nations. The quantity of ^reading in the volume is yery con- 
siderable ; and though perhaps it is not desirable that any student should 
attempt to read it through consecutively, no little infonnation is to be 
gleaned from it The explanations of the older terms vrill probably form 
the chief inducement for its purchase by most students, as at least it 
appears to us that this feature is the one which Mr. Wharton had princi- 
pally in view in compiling the volume. Several of the modem titles also 
conttun much useful information, though the absence of authorities must 
necessarily detract somewhat from the utility of this portion of Mr. 
Wharton's undertaking. 
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CONVEYANCING AND EQUITY. 

ASSETS. — AdminiiitratioH gumtnons — Admission of assets — Prun-ily of 
legacies — Annuity, — ^An executor cannot be charged upon an admission of 
assets on an administration summons. A testatrix bequeathed the residue 
of the moneys to arise fh>m her real and personal estate to the children of 
W., and directed that her trustee should, in the first instance, out of such 
residue, pay an annuity of £20. The assets were insufficient : Held, that 
the pecuniary legatees were entitled to be paid in priority to the annuitant. 
Re Wiltshire, 8 W. R. 133. 

INTERPLEADER.— ^Aen/f—^E^MiVy junsdiction.— The following case 
of interpleader was of a somewhat novel character, inasmuch as it arose out 
of a seizure on a fi. fa., issued out of Chancery, and so was not a case 
within the statute relating to interpleader ; that being confined to fi. fas. at 
common law, such a writ, indeed, not being then issuable in equity. The 
Vice-chancellor did not give a decided opinion on the important question, 
whether the court should entertain an interpleader in such cases, though 
why they should decline it is not easy to say. He, however, decided that 
tlie sheriff should show affirmatively that at the time of the seizure and 
notice, he had reason to believe the goods belonged to .the defendant, and, 
in the next place, should apply to the court promptly. The facts were as 
follows : — A call being made by the official manager in a winding-up case 
upon IL, as one of the contributories in the A. company, on his failure to 
pay, a fi. fa. was issued against him, and the sheriff seized his gbods. On 
the next day, two other persons claimed the goods, and threatened legal pro- 
ceedings, the official manager reusing to withdraw the process. The 
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Rheriif, after three weeks, filed a hill of interpleader : Held, that there was 
no sufficient allegation, that at the time of the seizure the plaintiff knew that 
the goods were goods of H., and that he ought to have filed his bill instanter. 
Motion refused, with costs. ' t^uble, primft facie, the Legislature having 
given protection to a sheriff-at-law, a court of equity would have the same 
power. Ta/loti ▼. Harding, 8 Week. Rep. 122. 

LEGACIES. — Additional, cumulative, and substitutional — Charitable 
legacy, — Tlie following was the case of legacies to a charity, respecting 
which the reader is referred to Law Dict., p. The principal point in 

dispute was, as to the effect of twp legacies given by two different instruments, 
— t. e., one by a will, and another by a codicil. It may be observed, ihtX 
legacies given by different instruments are of three kinds : 1. Cumulative : 
2. Additional ; 3. Substitutional. An additional legacy is cumulative anil 
something more. A cumulative legacy involves mere arithmetical addition : 
it implies two sums in place of one ; whilst an additional legacy implies that 
the will is to be read as if the two sum^ had been inserted together in the 
first instrument, and as if the second legacy was s correction of the will, 
and having, therefore, the incidents of the first. A testator, by his vrill, 
gave a l^acy of £500 of pure personalty property to a charity. By a 
codicil, -he ** gave and bequeathed to the same charity the sum of £1,000 :** 
Held, reversing the decision of V. C. Wood, that the second legacy was 
not only cumulative but *^ additional,*' and subject to the same conditions 
as to payment, &c., as the first legacy, and was, therefore, payable out of 
pure personalty. Johnstone \, Lord Ilarrowby, 8 W. R. 105. 
. MORTGAGE OF WIFE'S PROPERTY [see 4 L. C. SSe, 333].— 
Fonn of proviso /or redemption — Iteconveyance to Hie husband and his heirs, — 
In vol. 4, pp. 332, 333, we have mentioned the rules applicable to mortgages 
of the real estate of a wife for her husband's purposes — ^namely, that the 
wife's estate is considered as a surety only for the debt ; if the equity of 
redeniption be reserved to the husband, he has it, as before he had the 
legal estate, that is, jure uxoris ; that the mortgage will operate as such 
only, unless there be some recital of intention that the husband ^hall be 
entitled to tlie benefit of the equity of redemption, &c. These principles 
ruled the following case, in which it appeared that a mortgage was made 
by husband and wife of the wife's estate, and the proviso for redemption 
directed that the mortgaged property should, on payment of the principal and 
interest, be reconveyed to the husband and his heirs ; the mortgsige had 
since been {mid off with the >vife's money, and a reconveyance made to the 
husband and his heirs : Held, that, on the occasion of executing the mort- 
gage, the wife had not intended to agree to anything more than a mortgage 
of the property, and therefore that the proviso for redemption should have 
directed a reconveyance to the wife, and a reconveyance was directed 
accordingly. Stamtfield v. Ilallam, 1 Law Tim. N. S. 179. 

PUBLIC COMPANY.— iJcuVtt'ay company—Lands Clauses Consolidation 
Act, 1845, s. 92 [see 4 L. C. 212— Part of building [see 1 L. C. 4-J9, 450]— 
Garden jHirt ij/*" //«»Mxt." — The foUowiusi decision is coiinrniatoryof («rosvc- 
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nor Y. Ha. J. R. Co., 4 L. C. 21, it being held that where a railway 
company, under their compulsory powers, took a small strip of ground 
forming the extreme end of a garden attached to a dwelling-house, they 
were liable, under s. 92 of the Lands Clauses Consolidation zVct, to purchase 
the whole of the house and premises. Cole y« West-end of London^ jr., Co,<t 
1 Law Tim. N. S. 178. 

PUBLIC COMPANY.— Join* Stock Company's Reejistration Act (7 j* 8 
V. c, 110)-'Contract with director. -^The 7 &x8 V. c. 110, s. 29, provides, 
that " if any director of a joint stock company registered under this act 
shall be either directly or indirectly concerned or interested in any contract 
proposed to be made by or on behalf of the company, whether for land, 
materials, work to be done, or for any purpose whatsoever, durinj^ the time 
he shall be a director, he shall, on the subject of any such contract in which 
he may be so concerned or interested, be precluded from voting or other- 
wise acting as a director; and that if any contract or dealing (except a 
policy of assurance, grant of annuity, or contract for the purchase of an 
article, or of service whiph is respectively the subject of the^proper business 
of the company, such contract being made upon the same or the like terms 
as any like contract with otheV ^customers or purchasers) shall be entered 
into in which any director shall be interested, then the terms of such 
contract or dealing shall be submitted to the next general . or special: 
meeting of the shareholders to be summoned for that purpose ; and that 
no such contract shall have, force until approved and confirmed by the 
miyority of votes of the shareholders present at such meeting," &c. It has 
been decided that where a person, although not properly appointed a 
director of a joint stock company, sits at the board and acts as such, the 
court will, under the above 29th section of the 7 & 8 V. c. 110, so far treat 
him as a director as to disallow his claim under a contract for executing 
works for the-company. Exp. Siears, 29 Law Joum. Ch. 43. 

EQUITY PRACTICE. 

CHIEF CLERK'S CERTIFICATE.— Oftjcciion* to— Time for taking^ 
Effect of not talcing, — An objection to a chief clerk^s certificate must be 
made by summons either befoi'e signature or approval, and cannot be made 
on the cause coming on for farther consideration. Lambe v. Orton^ 8 
W.R. 111. 

CONDUCT OF S\jlT,—Tico suits^-Pi'osecuting order for payment of 
money into court.— Where a plaintiff in '^ne cause does not proceed with 
sufficient diligence to prosecute an order fo«' payment of money into court, 
the conduct of that order will be given* to another plaintiff in another 
cause interested in such payment into court being made. But the general 
conduct of tlie suit will not be taken away from the plaintiff, where no col- 
lusion between the parties is established. Vanderwell v. Vanderwell, 1 Law 
Tim. N. S. 266. 

FEME COVERT.-rCoiwe?!/ to payment of a fund oiU of court— Unaseer- 
tained sum.— The rule that a court of equity \vill not take th(» consent of » 
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married woman to the payment oat of court, of an unascertained sum, 
applies even where it is clear that the sum must be ..one of two amounts, 
and she is willing to consent to the payment of the larger. Moss v. Dunhp^ 
29 Law Joum. Ch. 39. 

PARTIES TO SUrr.— iVb legal personal representatioe ^ Chancery 
Amendment Ad, 15 J- 16 7. c. 86, «. 44 [1 L. C. N. S. 807, 308],— By the 
15 & 18 V. c. 86, «. 44, where any deceased person interested in the matters 
of s suit has no legal personal representative, th^ court may either proceed 
in the absence of a legfd personal representative, or may appoint some 
person to represent the estate, Where a party deceased, to whom a per- 
' tonal representative is required, is the settlor of a deed which is disputed, 
and Upon which the. suit was founded,- the court will not, under the 44th 
section of the above act, appoint a person to represent the estate of sudi 
deceased party. Vacy v. Vacy, I Law Tim. N. S. 267. 

STAYING SUIT.— TVo suits— Snapping a cfocr««.— The mle that where 
there are two si)its ibr administration of an estate in different branches of 
the court, they shall both be prosecuted in that branch where a decree is 
first made, is subject to the qualification that the first decree is fairly 
obtained, Harris v. Gandy,'29 Law Joum. Ch. 38. 

COMMON LAW. 

BILL OF SALK,-^Descriptionofgrantor'-~OccupQiim,-^Th\9\8tfSio^^ 
of the many cases relating to the description of the grantor Or the witnesses 
(see 1 L. C. N. S. 184). A person who had been an attoniey*8 cleric,, at 
the. time of giving a bill of sale was acting as clerk in law matters to n 
person who was improperly acting as attorney, using an attorney'!^ name 
for the purpose, and described himself as "^ehtieman " in the I^ill of sale : 
Held, that was not a proper description of his occupation, which was that 
of an attorney's clefk. Bsales v. Tennant, 1 Law Tim. Rep. N. S. 295. 

BILL OF ^MSR,— Sale of goods-^Rec^pt for ihe purchase money— Regis' 
tration of B'dl of SaU Act— VI J- 18 V. e. 36 [see 1 L. G. N. S. 91, 184, 
227 ; F. Bk. 204; 3 L. 0. 45, 87, 259] .^A mere memorandum or receipt 
ibr the purchase money, not intended to operate as a record of a sale 
absolute or conditional of chattels, does not require to be registered under 
the Bill of Sale Act. Thompson v. Barrett, 1 Law Tim. N. S. 268. 

FALSE BIPRISONMENT.— iTt'Wcnce— G'iwMflr iVi c^ar^«.--The follow- 
ing is a case on the question, what will ponstitute such a giving into custody 
of a party as to entitle the latter to maintain an action for false imprison- 
ment (see 3 liVc. a77; 5 Id. 213 ; 1 Id. N. S. 157). It appeared that a 
dressing case, the {Hroperty of W., was stolen from defendant's house ; sus- 
picion fell on the plaintiA", who was his servant ; a policeman waa sent for 
and informed of the facts. W. left the room to consult defendant ; on her 
return she said, ^^Mf. D. says yon are to take her into custody :" Held, 
that the answer was admissible as evidence, against the defendant The 
defendant alUrwards went to the police-office, and signed the charge-sheet : 
Held, that there was evidence to support a verdict against him. Harris v. 
DUjnam, 1 Law Tim. N. S. 169. 
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LANDLORD AND TENANT.— Dwfre» haUiff^-Man in poucMon-- ' 
Authority to receive rent-^The following case is an anthority for sajing-^hat 
a man put in possession on a distress is not authorised to receive the rent, 
and that, therefore, a tender to such a person would not be of any avail. 
A landlord to whom rent was. due, duly authorised a broker to distrain. 
The distress having been made, a man was left in possession, to whom the 
plaintiff (the tenant) tendered the amount due and costs ; the man in pos- 
session refused to accept the same, and referred the plaintiff to tie broker, 
who lived near, and offered to send for him. Application was then made 
by the plaintiff to the landlord, who said he had left the matter in the hands 
of a broker; no tender was ever made to the broker : Held, in an action for 
remaining in possession of the goods after tender, that the man in possession 
had no authority in law to receive the rent : SemhUy that the broker had 
such authority, and that a tender to him would have been good. BoUon v. 
Reynolds, 1 Law Tim. N. S. 166). 

NOTICE OF ACTION.— Fo&e imprisonment^Malidous Trettpass Act 
^—Bona fides. — ^A female who occupied a house belonging to the defendant 
saw a man, on a Sunday, Uirow a stone at the window of the house. She 
immediately pointed out to the defendant two meta running away, saying it 
was one of them, '^ the one with the stick," and telling him to arrest them. 
He did so, and one of them, the plaintiff, was proved to be the one who 
had thrown the stone : Held, that there was reasonable ground for. giving 
him into custody, and (the jury having found bona fides) that the defendant 
was entitled to notice of action. Qi/ce7*e, whether there was justification. 
Jones V. Howell, 29 Law Journ. Ex. 19- 

COMMON LAW PRACTICE. 

ARBITRATION. — Bankruptcy o/one of the parties— Costs— ludictmenL-- 
An indictment by one omnibus company virtually against anotlier rival 
company for conspiracy, was removed into the Conrt of Qucen*s Bench and 
referred to an arbitrator, who was to award what was to be done by the 
parties. During the pendency of the reference, one company was ordered 
to be " wound up :" Held, that the other company was entitled to a rule 
to revoke the submission,- unless security was given for future costs by the 
other company. Re 2 he Metropolitan Saloon Omnibus Company, 1 Law Tim. 
N. S. 294. 

BAIL. — Deposit— Taking out of court money paid in lieu of hail — 7 ^ 8 
G. 4, c. 71, «. 2 [F. Bk. 265 ; Com. L. Pract. pp. 96, 97].— The defendant 
having been arrested under a capias indorsed for the amount of the debt, 
thereupon, in lieu of giving bail, deposited with the sheriff the said amount 
and £10 for costs. He did not put in and perfect special bail, or pay the 
additional sum of £10, under 7 & 8 G. 4, c. 71, s. 2 (see C. L. Pract. 96, 
97) as further security for coats, but went abroad. The Court of Common 
Picas, on affidavit stating these facts, and sho\ving that judgment had been 
duly signed, allowed the plaintiff to take the money out of courl^;'ih^ rule 
tu he served at defciKlant's last known plscc of abode, or his attorney, if 
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known, oUierwige to be stack up in the master** offiee. SemNe^ sneh sa 
application ought to be made at ehambers. Hie praeticey as stated in 
1 Chitty*8 Archbold, by Prentice, 821, that such a motion mnst be made in 
the fnll court, is not correct. Patton ▼. Qordtm\ 1 Law Tim. K^S. 296. 

VENUE. — Change of—Special groHneb—Fair triiU, — ^In an aetion by the 
owner of a ship against the Mersey Dock and Harbour Board for negligence, 
whereby the ship was lost, the yenne was laid in London. A similar action 
by the owner of the cargo had been tried at Lf yerpool, and a verdict found 
for the defendants. The judge who tried that cause haying, on the 
defendant's application, refUsed an order changing the yenue^ to Liverpool, 
being of opinion that a fair trial could not be had there, the court refused 
to interfere, although the parties and all the witnesses reside there, and a 
yiew would be necessary, and great inconyenience and expense would result 
from a trial in. London. PenhaUaw y. The Meney Dock and Harbour Boards 
29 Law Joum. Ex. 21. 

BAinERITPTCT. 

ALLOWANCE. — Hearing in county court^Remand of iniolvent — AUoW" 
ance to the prisoner from ihe detaining creditor. — ^Where an insolvent shaU, 
upon his adjudication, either in the Court of Relief of Insolvent Debtors, or 
the county court, be liable to further imprisonment at the suit of any 
creditor, the court is authorised by sec. 86 of the 1 & 2 Y.e. 110, on the ap^- 
cation of the insolvent, to order the creditor at whose suit he shall be 
imprisoned to pay to him suoh sum or sums of money not exceeding the 
. rate of four shillUigs by the week in the whole, at such times ar the court 
shall direct ; and it is enacted that on failure of payment thereof, the court 
shaU forthwith order the insolvent to be discharged. Qaioere, af^er an 
adverse abjudication in ja county court, is th^pplication of the prisoner for 
an aUowance from his detaining creditor to be made to the court of refer-^ 
ence and hearing, or to the Lisolvent Court: Held, that the court in 
London has jurisdiction to oitertain and deal with the application* Be Guy^ 
ILawTim.N.S. 219. 

COMPOSITION.— JJ. £. C. Act, 1849, «. 230, 281 [See ^L. C. 302 ; 
4 L. C. 16, 276, 388]. — Bankrupt mdfang a private bargain with a creditor to 
prefer him, — One of the principal objects of the bimkrupt laws is to secure 
an equal distribution of the debtor^s property among the creators (except 
where either the law or the diligence of the creditor has given or secured a 
•priority), so as that none shaU have any advantage over the others. Sec. 
230 of tike B. L. C. Act permits the supe^rseding of a bankruptcy upon the 
payment of a composition approved of at a meeting of creditors, but sec. 23 
enacts that any creditor agreeing to accept any gpratuity or higher compo- 
ritionfor such assenting to the supersedeas, shall forfdt the debt due to him,, 
together mth the gratuity and composition (2 L. C. 302; 4 Id. 388). 
Independently of this provision, it is> a fraud for a creditor to do an act for 
the benefit of the bankrupt with a view to lead the other creditors to follow 
' yOL. TIL B 
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kia example where such creditor receives (unknown to the others) a larger 
amount than they are to receive : if the retd reason for the creditor giving 
hilB consent or otherwise acting for the henefit of the bankrupt is the result 
of any secret arrangement, the influence of his example is a fraud on the 
others ; and -where fraud is shown to have been committed, equity wiU give 
relief, though it might be available at law. These remarks will account for 
the decision in the following case. In September, 1855, the plaintiff being 
unable to meet his engagements, petitioned the Court of Bankruptcy for an 
igrrangement with his creditors undeir the act. The first private sitting was 
directed tb be held on the 25th of ' September. On the 21st the plaintiff 
filed the accounts required by the act, and set forth the proposal he was 
prepared td offer. The meeting was held, but the proposal was not assented 
to, and the plaintiff was ac^udicated a bankrupt. The creditors proved 
their debts, and amongst others, the defendants proved a debt of £1,556. 
On the 25th of April, 1856, the plaintiff wrote the defendants a letter, 
proposing to give them an acceptance of a bill of exchange for *^ an additional*' 
five shillings, making together with a former arrangement, ten shillings in 
the pound. The proposal was accepted, and the defendants subsequently as- 
signed their debt to A. for the sum of £889, being at the rate of five shillings in 
the pound, bv an instrument which made no allusion to the arrangement 
between die plsnitiff and the defendants. The plaintiff afterwards offered 
his creditors a dividend of four shillings in the pound, which was agreed to, 
and the bankruptcy was annulled. . Judgment was obUiined on the accept- 
ance, and the plaintiff filed a bill for an injunction : Held, hat the trans- 
action was an illegal one, both in equity and under the Bankrupt Act, and 
that it must be set aside, and injunction made perpetual, with costs. Mare 
T. Sandford, 1 Law Tim. N. S. 183. 

PARTING WITH PROPERTY.— TFt^tn ikree moniks of the petiiion-- 
Allowance ofattomey^s costs of preparing (he petition, — ^In the following case, 
turning property into money and paying it into coiui; was held not to be a 
parting wiUi property within three months of the petition within the 
meaning of the Protection Acts. Where the insolvent's attorney deducted 
his costs of preparing the petition and other proceedings from the proceeds 
of the sale of petitioner's estate : Held, that the allowance of the attorney's 
costs was within the meaning of the act, the expense of petitioning, being one 
of the exceptions specially enumerated in the statute. Re House, 1 Law 
Tim. N. S. 220. 

PROBATE AND DIVORCE. 

DISSOLUTION OF 'MARRlAGE.-'Practice— Amendment of petition. 
—The petition by a wife for dissolution of marriage, on the ground of 
adultery and desertion, may be amended by adding a charge of cruelty, if 
the court be satisfied that th? fresh charge is brought forward bond fide, 
and not for the purpose of vexation. Where a citation has issued for disso- 
lution of marriage on the ground of adultery and desertion, and the peti- 



MOOT POINTS. 51 

lion is afterwards amended by adding a charge of cruelty, if the respondent 
has appeared to the original citation a fresh citation is requisite. Rowley v. 
Rowley, 29 Law Joum. P. & M. 15. 

HUSBAND AND WIFE.-— Divorce — Scotch marriage -^ Separation-^ 
DomicU — WUl — ^A wife cannot obtain a domicil of' her own, independent 
of that of her husband. A Scotch divorce is inoperative on an English 
marriage. A. and B. were married in England, and resided here for many 
years. Differences then arose between them, and, by agreement, they 
lived separate from each other. B. had the power to dispose of certain 
property by deed or will. In February, 1854, A. went to Scotland, and 
committedr adultery there. He resided there till the middle of June, in that 
year.' While he was so residing there, B. instituted a suit against him for 
divorce, on the ground of adultery. Pending the suit, she made a 
^jnll in favour of C. A decree of divorce was pronounced. She mar- 
ried C, and went with him to France, where she lived till her death. 
In June, 1856, she made a testamentary paper revoking all former wills ; 
Held, that the divorce was inoperative; that she had no domicil but 
that of her husband A. ; and that, consequently, the French will was void. 
Dolphin V. Rohinsy 29 Law Joum. P. & M. 11. 
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No. 6. — Reading-room of British Museum — Wrongful dismission — Remedy ^ jr. 

B. was admitted a member of the Reading-room of the British Museum. 
Shortly after his admission, he was summoned before the principal librarian, 
and informed that he (B.) had written the initial of his name (B.) in several 
of the books, and was thereupon dismissed the use of the room. B. avers 
that he did not write his initial in the books, and has made frequent appli- 
cations to the trustees for readmission to the room, or for the grounds 
upon which they found their verdict of ^^ guilty *' agtunst him ; but the only 
reason assigned is, that, as his name begins wiih B., there is prim& facie 
evidence that he was the writer I! As there are, undoubtedly, other 
readers whose names begin with B., this is, of course, no evidence at all 
(much less primft facie evidence), and B., therefore, intends to take pro- 
ceedings for restitution of his rights, but wishes to know what proceedings 
to take, and against whom to take them ? 

Will the Editors of the Law Chronicle, or some correspondent, kindly 
give the required information, and oblige Lkctoj?. 
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No. IbS.'-GeneralDevise^Trust Esiatu (Vol. 1, N. S. p. 397). 

V 

Notwithstanding the opinion of *' J. H.,** that the derise in this ease ia 
sniBcient to pass tnist estates and estates held by way of mortgage, I most 
give my opinion on the point in the negative. Certainly, the rule is tuat 
trust estates will pass by a general devise (which is a devise not expressly 
indnding nor excluding property of the particular description in regard to 
which the question is raised), provided there be nothing in the purpoeea 
and objects of the devise to raise an inference of a contrary intentioii. 

But if a devise be to uses to bar dower, to uses in strict settlement, or 
sulgect to executory limitations, or creates a general charge for the pay- 
ment of debts, legacies, or other moneys, the trust or mortgage estates will 
not pass (vide Roe v. Reade, 8 T. R. 118; Exparte Morgan, 10 Yea. 101 ; 
and Lindsell v. Thacker, 12 Sim. 178) ; and it was decided in the case of 
Exparte Marshall, 9 Sim. 115, that the same negative .doctrine would apply 
to a " devise in trust for sale,** although it has been ^held such a devise will 
pass lands contracted to be sold,, which may be considered for some, but 
not for fdl, purposes as trust estates. 

In the present case £. -expressly devised all his real and personal estate 
whatsoever to C. and D. and their heirs, *' upon trust to convert the same 
into money," for the benefit of his wife. What construction must we put 
upon such a devise P We cannot construe it into anything else but a 
** devise in trust for sale,** although the word sale is not made mention o^ 
merely, the word convert ; but, notwithstanding that, I think there cannot 
be the sfightest doubt but that this is a devise in trust for sale. 

Therefore, considering such to be the case, I think the solicitor's objec- 
tion to the title is perfect^ good, and would be sustained in equity, and 
that the concurrence of B.*8 heir-at-law would be essential to make a valid 
oonvqrance to a purchaser. Indeed I think a purchaser would not be safe 
in- accepting a conveyance wilJiout his being made a party to it, and without 
his concurrence the conveyance would be liable to be set aside. 

. I think, therefore, that this is not such a devise as will pass trust and 
mortage estates. J. W. 

No. l^.^EquitahU Mortgage^ jv. (Vol. 1, N. S. p. 398). 

A mortgagee, or other assignee of the legal estate in a lease, is liable to 
the rents and covenants, whether he has taken possession or not (Wflliams 
T. Bosanquet, 3 J. B. Moore, 500 ; overruling Eaton v. Jacques, 2 Dougl. 
455) ; and it seems that, under particular circumstances at least, an equit- 
able assignee of a lease, or even a mere depositary, who has tijcen posses- 
sion of the premises, will be compelled to take an assignment, to enable the 
lessor to sue him at law on the covenants of the lease. But the position 
that a mere depositary of a lease may, in every instance, be obliged to 
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assume tliat liability, has been recently disayowed. It appears to me to 
depend on the &ct of whether the equitable mortgagee or depositary of the 
lease has or has not taken possession ; it appears to have been decided so 
by the cases of Lucas y. Comerford, 1 Yes. jun. 235 ; Jenkins y. Portman, 
1 Kee. 435 ; and Moores y. Choat, 9 Sim. 508 ; but it is clear that an 
equitable mortgagee not haying taken possession, or agreed io take a legal 
assignment, is not liable to the coyenants. 

Mr. Jarman thus states in yol. 5, p. 134, after citing the aboye cases : 
^^ It seems that a depositary of a lease who does not, |>y taking possession 
or otherwise, take upon himself the character of assignee, cannot be obliged 
to do 8o M the suit of the lessor, and is not liable in equity upon the coye- 
nants ; " and eyen in the case of Sparks y. Smith, 2 Yem. 275, equity re- 
fhsed to assist a lessor seeking performance of a coyenant to repair against 
a mortgagee by legal assignment, on the ground, not that equity will not 
execute a coyenant to repair, but that the assignee was only a mortgagee, 
and had neyer been in possession. I am of opinion, therefore, after a little 
consideration, that the equitable mortgagee will not^be liable to the coye- 
nants in the lease deposited with him as a security for the money adyanced 
by him, if he has not entered into possession. Of course, if he has done so, 
it would be otherwise, as appears by the cases cited aboye. J. W. 

No. 1. — Rifle CQvps — Policy af Assurance — Nctice to Office, j-c. {ante, p. 27). 

In this case, to the first and second queries, whether being in a rifle 
corps is dangerous to life or limb (for the question turns on this), I answer. 
No. For, according to my opinion, the words quoted from the policy are 
intended to affect those persons who are regularly engaged in a dangerous 
occupation — such, for instance, as a sailor, or an engineer on the railway, &c. 
— these come within their meaning ; but no sensible person can say there 
is danger attending a rifle corps, at any rate for the present, and I think 
the fact that a great many companies are willing to insure the liyes of 
volunteers without any increase of the premium, substantiates my yiew of 
the case. To the third query, I should say it is not absolutely necessary 
lor A. to inform the company, but to preyent litigation it would be 
advisable to do so. J. H. 

No. 2. — Dwiae of Lease — Subsequent Renewdlr^Effect of adding Codicil, Sfv. 

(ante, p. 27). 

A renewal of a lease is certainly not a revocation. By the late Wills 
Act, it was expressly enacted that devises should take effect from, and 
should pass all the estate vested in the testator at the date of his decease. 
There can be no doubt that the renewal of lease mentioned in the moot 
point is such an after acquirement of property as that contemplated in the 
act, and I am therefore of opinion that it does not constitute a revocation. 

A codicil republishes a will, and makes the will speak from the date of 
the codicil (Da. 178; Law Chron. April, 1859>. T. F. Tomes. 
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No, S.^ Will— Construction o/(ante^ p. 27). 

On referring to the 25th section of the Wills Act, as to the words *^ die 
without issue/' " die without leaving issue," or " have no issue,'* which are 
to be construed to mean a want or failure of issue in testator's lifetime, or 
at his death, and not an indefinite failure of issue, I am of opinion that 
Thomas takes an absolute estate in fee sunple, and therefore — 1st and 8rd, 
can sell and dispose of the estate in any manner he may think proper ; 
2nd, a mortgagee will be perfectly safe in advancing money on a mortgage 
of the said estate; 4th, I am unable to refer to the case cited in the moot 
point ; but, in the event of Thomas taking an estate in fee simple, he must 
adopt the usual course. T. F. Tomes. 

No. B,—Will— Construction of (ante^]^. 27). 

In answer to the mooter's first question, I am of opinion that Thomas 
cannot dispose of the estate ; for should it happen that his children die in 
his lifetime, there is no question but he takes only a life interest. To the 
second question, a mortgagee would have anything but a good security ; 
for, if Thomas's- children die during his life, at his death the mortgagee 
would have no claim upon the estate. The better plan would be for 
Thomas to insure his life in a sufficient amount, and transfer the policy to 
the mortgagee as collateral security. To the ihird question, at his death 
Thomas may devise the property, if his children survive him. To the 
fourth question, Thomas should get his brother to relinquish his interest ; 
or, if Thomas wishes to convey the estate, let C. join in the conveyance. 

J. H. 
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List of Correspondents — Lisertion of Answers. 

We how supply a revised list of correspondents on a new system, men- 
tioned in Vol. 1, N. S. pp. 27, 28, 85, 36. In doing this we have two or 
three remarks to make which, having been suggested to us by corre- 
spondents, have been considered by us as deserving adoption. 

In the first place, complaint is made that some of the answers are not 
correct, that many of them l«ar on the face 'of them evident marks of 
being extracted from books without much consideration, and that too 
much space is occupied by the answers. AVe cannot deny the truth of 
these allegations, and we have, indeed, lately sought to mitigate the evils 
complained of by refusing ^admission to many answers, though we fear we 
have been scarcely rigorous enough in this respect. We have resolved for the 
future to adopt a plan which, whilst augmenting the utility of the system of 
correspondence, will insure more satisfactory answers. For this purpose 
we propose not to insert any answers except such as have been the result 
of correspondence, and exhibit on the face of them such difficulty, or 
novelty, or originality of treptment, as would justify occupying our pages 
with tlicni. There are many of the moot points? wluch do not require 
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answers in our pages, although they may very usefully form the subject of 
correspon<lence between articled cl/erks. In fact, except in points of diffi- 
culty, correspondents ought not to wish to occupy our space, as that can 
be more usefully devoted to some of the matters waiting for insertion, such 
as the promised second series of works, by way of outlines of or intro- 
ductions to standard text-books (Vol. 1, N. S., pp. 893, 394). It is also 
to be borne in mind that the correspondents are but a few of our sub- 
scribers, and th^t therefore the great majority of readers take but little 
interest in this part of the publication, and we know that most of these think 
it would be a great improvement if no answers were inserted. It therefore be- 
hoves us to be cautious, and to ask those who are anxious that their answers 
should appear to exert themselves to make them worthy of perusal, and 
thus endeavour to mitigate the objections of the dissentients. Besides 
which, this course \iall make the system itself more useful to those who 
practise it, by necessitating a deeper study of the points. We trust our 
correspondents will give these remarks their consideration, and be guided 
by them for the future, and we particularly wish them to understand that 
w« do not discourage correspondence, but that it is our sincere desire to see 
it carried out more fully and more efficiently that has induced us to express - 
the above views, and we feel satisfied that by strictly acting on them we 
shall be doing an essential service to those who will follow them out with 
perseverance and zeal. 

The following is the revised list of correspondents above referred to, 
namely : — 

Mr. W. W. Aldridge, T. Goater, Esq., solicitor, Southampton ; Mr. E. 
Arnold, of Petworth ; Mr. M. G. Booty, H. T. Robinson, Esq., Leyburn, 
Yorkshire ; Mr. H. C. Browning, of Redditch, Worcestershire ; Mr. F. A. 
Cole, Hales Owen, near Birmingham ; Mr. 6. Cousen, Wheatleys, Gomers- 
hall, near Leeds ; Mr. J. G. B. Edwin, No. 99, Lisson-grove, Marylebone, 
London ; Mr. S. J. Elliott, Trapezium-cottage, Southsea ; Mr. T. D. Good- 
mfui, Messrs. Challinors, solicitors, Leek, Staffi>rd8hire ; Mr. J. F. Halton, 
Messrs. Lo^<ndes, Bateson, and Co., No. 3, Brunswick-street, Liverpool; 
Mr. F. Hartley, No. 15, Bankhouse-street, Burnley; Mr. J. Hind, 
G. Deverill, Esq., solicitor, Nottingham; Mr. C. Houghton, Messrs. 
Bickerstaff and Myers, solicitors, Preston ; Mr. E. Hughes, No. 148, High-- 
street, Woolwich ; Mr. J. Ibberson, Church-street, Dewsbury ; Mr. E. 
Johnson, Osbourne-street, Leek, Staffordshire ; Mr. C. Jupp, 8, New-inn, 
London ; Mr. C. Kirby, jun., C. Kirby, Esq., solicitor, Knaresborough ; 
Mr. J. W. S. Lavender, solicitor, Bury-hall, Wolverley, near Birmingham ; 
Mr. Michelmore, Exeter ; Mr. C. M. Morris, Messrs. Lowndes, Bateson, 
and Co., No. 3, Bnmswick-street, Liverpool ; Mr. H. M. Ogle, the Grin- 
grog, near Wclchpool ; Mr. S. S. Partridge, Messrs. Surr and Co. solici- 
tors, 12, Abchurch-lane, London ; Mr. J. F. Peacock, J. Cutts, Esq., soli- 
citor, Chesterfield; Mr. C. Robinson, R. Robinson, Esq., Bedern Bank, 
Ripon; Mr. G. R. Rogcrson, Messrs. Rogerson and Peacocks, solicitors, 
4, Chapel- street, Liverpool; Mr. A. K. Rollctt, 7, Lansdownc -terrace. 
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Hull ; Mr. £. Shearm, Stratton, Cornwall ; Mr. W. M. Sherring, 57, Great 
Rusiell-street, London ; Mr. T. P. Tomte, S. Tombs, Esq., solicitor, Droit- 
wicfa ; Mr. S. W. Turner, Bank-street, Sheffield; ^Ir. J. AValker, MesaifS. 
Challinor and Co., solicitors, Le^k ; Mr. £. A. Ward, Moat -house. Castle 
Bromwich, near Birmingham ; Mr. F. J. Warner, Messrs. Warners, Win- 
chester; Mr. W. Whitton, 22, Wood-street, Northampton; Mr. C. F. 
Wilson, R. Broatch, Esq., solicitor, Keswick. 

If we have made any omissions from, or mistakes in, the above list, we shall 
be ready to make the requisite additions or alterations in the next number, 
when we hope to be able to announce some additional names from among our 
numerous subscribers ; and, indeed, we rather thiiik the ameliorations above 
proposed will induce many who have hitherto held back to come forward. 
It is to be borne in mind that it is not essential that the moot points should 
be sent to us before being discussed,, but that any gentleman is at liberty 
to send direct to any pther or others a question for discussion, though pro- 
bably it will be more convenient, in general, to send it to us for circulation 
an^ong the correspondents and insertion in the ensuing number. 

During the last iwo months there have been so few moot points sent for 
insertion that we have not thought it worth while to send then} round to 
the correspondents, more especially as we presumed that many would, on 
. account of the holidays incident to tiie season, be unable or unwilling to 
attend to them ; but, now that sterner duties demand the attention of the 
student, we trust we shall receive many more moot points, and we shall 
then take care to send them round as before. 

We beg to call attention tb the following matters, which may be usefhl 
to some who have recently become correspondentsv and also induce others 
to have their names inserted in the lists of correspondents : — 

1. Any one taking in the publication, . either directly or through a book- 
seller, may have his name put down as a correspondent, provided he be 
either a solicitor or an articled clerk. 

2. There is no payment to be^made on having the name entered in the 
list, OS at any other time or on any other occasion, beyond each correspon- 
dent prepaying any letters sent by him. 

du It is not obligatory on any one to answer the moot points sent to him, 
but such moot points should be forwarded to the correspondent whose 
name stands next at the foot of the printed moot points sent out by us. 

4. It would much facilitate our labours if each answer to us for publica- 
tion were written on a separate piece of paper, which might be of any size 
according to the length of the answer, and, if thought proper, might then 
be continued on the back. It would not cost more in postage, but would, 
at the same time, be a great convenience. 

5. It would be a great improvement if moot points were sent up earlier 
in the month, as there would be more time for writing the answers, and it 
would sa-^e some little labour and expense to us, and to the correspondents. 

6. There are great complaints made in several quarters, that so many 
answers are without references to authoritiedf 



57 
ON THE LAW OF JUDGMENTS. 



The law of judgments is just now in such -a confused state that few 
practitioners are able to act with confidence in eycn ordinary matters, and 
we, therefore, think that a few observations otk one or two points which 
have lately been matter of discussion in practice will be generally acceptable. 

Notice of an unregistered jnilgnient — Leasehold' interests. — Most of our 
readers are aware that unregistered judgments 'have not now any effect 
against purchasers, mortgagees, or creditors, even though having notict 
thereof: this is by the 18 & 19 Y. c. 15, s. 4 ; 1 L. 0. 427, 428. Prior to 
this, indeed, the 3 & 4 Y. c. 82 had provided that no judgment should, htf 
virtue of the 1^2 V. c, 110, s. 19, affect any lands, at law or in equity, as 
to purchasers, &c., until registered, not>vithstauding notice : this applied 
merely to the additiowd remedies given by the statute, and did not take 
away the rights which the execution creditor had prior to and independently 
of ^he statute, and, therefore, a non-registered docketted judgment with 
notice had some effect, but this is not now the case as to purchasers, &c. 
A point lately arose in practice, as to a past transaction, whether leaseholds 
were bound by an unregistered judgment, of M'hich an intending purchaser 
had notice. On the one hand it was said that notice would, in equity, bind 
the leaseholds in the purchaser's hands, whilst on the other hand this wns 
denied, and the effect of notice confined to freehold interests in lands, and 
for tliis view Sug. Ycnd. 540 was relied on, it being there (9th ed.) said, 
that/* a judgment is at law no lien on a legal term,*^ and again (p. 547) 
^'judgments do not bind leasehold estates till writs of execution are takeu 
out upon them, and delivered to the sheriff.*' And more specifically as to 
the power of notice (which was the matter relied on as making a difference 
between law and equity, and is, indeed, in general, very important to be 
kept in mind): "Therefor^,, although the judgment will not of itself bind 
the leasehold estate, yet the purchaser cannot safely complete his contract 
where he discovers a judgment [which, of course, means having express 
notice of it], because he cannot be satisfied that an execution issued upon it 
has not been lodged with the sheriff:*' the reason here given precludes the 
notion that notice of the judgment would, in equity, fix the purchaser. 

Judgments binding leaseholds — Historical character of the law of judgments. — 
We may here observe, that the many recent acts beginning with 1 & 2 Y. 
c. 110, and ending Cfor the present) with 19 & 20 Y. c. 97 (not including 
the late act as to re-registry of Crown debts, 1 L. C. N. S. 323, 328, 329), 
relating to the law of judgments, necessitates great care in reading reports 
and text-books, inasmuch as the doctrine of one period ceases to be that of 
another. Take an example from Sug. Yend. 10th ed. (vol. 2^, 401), where 
it is said, ** i^icasehold estates are now bound in like manner as freeholds ;** 
this was said in reference to the 1 & 2 Y. c. 110, and is not correct with 
reference to the 2 & 3 Y. c. 11, s. 5 (1 Jur. N. S.1^6), by which a registered 
judgment without notice has the effect of binding a moiety of freeholds, but 

VOL. VII. F 
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not of leaseholds, as against a purchaser or mortgagee, it heing provided 
that as against purchasers or mortgagees, without notice^ no registered judg- 
ment shall bind or affect lands, &c., further or otherwise or more extensively 
in any respect, than a docketted judgment would, before the 1 & 2 Y. c- 
110, have bound such purchaser or mortgagee ; and, as we hare above 
stated, such a judgment did not bind leaseholds in any manner. 

Leaseholds in Middlesex^ where judgment not registered in the heal registry. 
— ^According to Sng. Vend. 551, 9th ed., there is no necessity for registering 
judgments as to leaseholds in Middlesex ; he, indeed, speaks of^ writs of 
execution, though ihe registry statutes refer to the judgment : " From the 
present practice of registering writs of execution it may perhaps be concluded 
that they ought to be registered ; but the registry of them seems casus 
omissus out of the statutes for registry; and, therefore, upon the purchase 
of a leasehold estate in a register county, not only the register, but also the 
proper courts [t. «., now the Common Pleas registry of judgments], should 
be searched." However, in the case of Westbrook v. Blythe (8 £1. & Bl. 
787; IJur. N. S. 84), Lord Campbell said : ^^ B is dear that such a lease- 
hold as the plaintiff^s [a term for ninety-nine years] is comprised within the 
act [Middlesex R^^tration Act, 7 Anne, c. 20, s. 18], as the only -lease- 
holds excepted are by see. 17, and they are leases at rack-rent, and leases 
not exceeding twenty-one years ; whereas the present lease i» not at rack- 
rent, and does exceed twenty-one years." And this decision was adhered 
to by the same court in Hughes v. Lumley (1 Jur. N. S. 424). 

Unregistered judgments in Middlesex, f^, — Rights of such judgment creditors 
^"Parties to suits for redemption. — ^Though 'not exactly within the scope of 
the present article, it inay yet be useful to caU^ttention to a decision by 
Lord Cranworth (whilst Y. C.) in Johnson v. Holdsworth (15- Jur. 81), 
where it was held tiiat subsequent judgment creditors, whose judgments are 
registered in the Common Pleas, but not in the county raster (in this case 
Yorkshire), are not necessary parties to a suit for the foreclosure Qf lands 
within the register county. The judge admitted that a mortgagor, bringing 
his bUl to redeem, is bounds for the security of the mortgagee, to oring 
before the court all parties who might call for redemption — ^that is to say, 
second mortgagees and subsequent incumbrancers; but he added: ^^Ih 
register counties an unregistered incumbrancer is not an incumbrancer 
ei^er at law or tn equity y though equity may give him the same rights as if 
he were an incumbrancer.*' Again, '' It is said that, in equity, notice puts 
all parties in the same position as if their incumbrances had been r^stered ; 
but I think that this is stating the proposition far too broadly. The rule of 
equity is where a purchaser has paid his money, with notice of aii unregis- 
tered incumbrance, he shall not shelter himtelf behind an act [alluding to 
the County Registry Acts, the Common Pleas Registry Acts being dif- 
ferent (see 18 & 19 Y. c. 15, s. 4, referred to suprk)] which was made to 
protect parties without notice " — t. e., such is the construction put by the 
courts upon tiie County Register Acts. The above decision offers some 
curious points, but as Mr. Dart (Yend. 821, 8rd edit.) says Y* C. Ediight 
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Bruce (now L. J. in Court of Appeal) declined to follow this decision 
(Robinson y. Woodward, 4 De Gex & Sm. 562), though a similar decision 
has been since given in the case before alluded to of Westbrook y. Blythe. 

Robinson v. Woodward — Unregistered Middlesex judgme^U claiming priority 
over a subsequent duly registered mortgage, — ^As we have referred to Robinson 
v. Woodward (4 De G. & S. 562), we may as well state what the case and 
decision were :— A creditor by judgment, registered in the Common Fleas, 
but not in Middlesex, by suit sought priority over a duly registered mort- 
gage of a subsequent date, and to foreclose it. The court, having regard 
to the 2 & 3 Vie. c. 11, s. 5, in order to determine the priority, directed an 
issue whether the mortgagee had, at the date of his mortgage, actual notice 
of the judgment. 

Effect of judgments on leaseholds, — ^We take, from the cases of Westbrook 
y. Blyth and Hughes v. Lumley (above referred to) the following proposi- 
tions: — 1. A docketted judgment before the 1 & 2 Y. c. 110, did not bind 
leaseholds until an elegit was awarded (8 Co. Rep. 171 a. ; 8 Atk. 739 ; 3 
Sug. Vend. 335, 336, 10th edit.). 2. Therefore, a Common Fleas regis- 
tered judgment does not bind leaseholds against a purchaser for value, 
without notice, until an elegit is awarded. 3. The necessity fqr registering 
judgments in Middlesex still remains, notwithstanding the Common Fleas 
• Registry Acts. 4. For the two sets of statutes can be read together, and 
carried into effect, by holding that a judgment registered in the Common 
Pleas will have the effect of a charge upon land in Middlesex only from the 
time that the judgment has been also registered in the registry for Middle- 
sex. [This proposition is a purely legal one, and must be Hmited by the 
equitable doctrine of notice.] 

It will be borne in mind that leasehold interests are not only affected by 
an elegit, but may be^ and now usually are, disposed of by the sheriff under 
tkjieri/cunasy as to which it is not our present purpose to point out any dif- 
ference which may arise out of the peculiar doctrines applicable to each writ 
respectively, but we may calf attention to the 19 & 20 Y. c. 97, s. 1 ; 
3 L. C. 89 ; 4 Id. 56. 

Searches for judgments — Difference between solicitors acting on (heir own 
judgment and on opinion of counsel, — ^A solicitor' taking on himself to Umit 
searches for incumbrances, either by excluding some of such searches, or by 
curtailing the usual period, or by confining them to particular persons, necessa- 
rily runs some risk ; and, though it is very common to do this, it is not the 
less foolish. It should never be done except on the advice of counsel, 
which advice should be in writing, and will furnish a justification to the solici- 
tor, whatever may be the result of acting thereon, provided, of course, 
proper instructions were laid before counsel, including any special grounds 
requiring more than ordinary vigilance and strictness (see Cooper y. 
Stevenson, 16 Jur. 424; 21 L. J. Q. B. 292). Now. it is very usual to 
limit searches for judgments to the actual vendor, and to carry this back 
only to the time of his purchase, however recently he may have acquired 
the property ; and sQpietimes this is thoughtlessly done where he was not a 

p 2 : . 
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purchaser for a money consideration thai advanced. Lord St. Leonards 
(Vend., p. 547, 9th edit.) says : " It is, I belieye, usual to search for judg- 
ments against a vendor only from the time he purchased the estate ; hut 
this practice is not correct, because judgments bind after-purchased lands, 
and will consequently affect such lands even in the hands of a purchaser." 
The writer means a registered judgment with notice, as to the whole lands ; 
a registered judgment, if freeholds, without notice : though practically in 
each case the result may be the same, by the operations of a judgment cre- 
ditor exercised strictly, leaving, however, the right of contribution (see 1 
Sug. Tend. 548, 9th edit. ; 3 Co. Rep. 11 b., 14 b. ; 1 Beat. 61). Since the 
^ establishment of the Common Pleas registry this limitation is less usual 
than formerly, as now the search is usually made for five years back from 
the time of searching. In the next place Mi, Dart (Vend. 318, 3rd edit ), 
after stating that in no case need a search for judgments in the Common 
Pleas registry extend back for more than five years, adds : ** but the search 
for the five years preceding the purchase should be made, not only as 
against the pre8ent*Tendor, but also against former owners, although more 
than five years may have elapsed since they parted with the property." 
More specifically, Mr. Prideaux (Prece'd. Con v. 79) says : ** The search for 
judgments should be for five years in the Common Pleas, in the names of 
all those persons who have had interests in the property during the pre^ 
ceding twenty years down to the respective periods at which their interests in 
the property respectively ceased : " this latter part is not very intelligible, 
for a search during the five years preceding the actual purchase will cer- 
tainly suffice. It is very common for the solicitor of a purchaser to search 
against the immediate vendor only ; and where the vendor gave full value 
at the time of bis purchase counsel almost always gives this advice, but 
where the consideration was a debt before incurred this advice should not 
be given, as it frequently happens that the creditor takes what he can get 
without being particular as to whether it is incumbered or not — it is to him, 
at least, a plank of the shipwrecked vessel ; and much less should the soli- 
citor take upon himself to limit the search under such circumstances. And 
even where the vendor gave full value at the time, it is not prudent for a 
solicitor to omit the fuU search without advice to that effect for he may be 
thereby incurring a great responsibility should his client be fixed with 
.x\ptice of an unsatisfied registered judgment against a prior o>yner, obtained 
against him during his ownership. 

Most of our readers are- aware that a bill is now in the T ords, having for 
its object to further amend the law of judgments ; and we trust it may 
have the effect of simplifying it, though, with former experiences before us, 
we shall not be too sanguine on this head. We understand, that it is pro- 
posed to make it necessary to issue execution and register same in order to 
have the benefit of the registry acts, which will, we fear, have merely the 
effect of increasing the costa to the parties, without any corresponding 
benefit, though we shall be glad to learn that we are mistaken in this 
respect. , \ ■ 
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D£ATH of PURCHASBR after D£CR£B.— Ord0r to 
Speeifie performance of contract to purchaee, — In an ordinaiy administnitioa 
Buit, an order of revivor and supplement, under the 58nd seetion of the 1^ 
& 16 y. c. 86, may be obtained as of course, with the addition that the 
personal representatives may admit assets on account (Edwards y. Batley, 
19 Beav. 457). In k suit for specific performance, where the defendanty 
the purdiaser, had been ordered to complete, the purchase money had been 
paid, and .the conveyances delivered to the purchaser, and interest only on 
the purchase money, and costs remained due. The purchaser died, and the 
conmion order to revive was obtained, but his representatives refused to 
pay the interest Thereupon, the vendor filed a new bill on behalf of him- 
selbf and all the other creditors of the deceased, praying for payment, and if 
the defendant should not admit assets for an account : Held, that the simple 
order to revive was r^^lar without any addition, the plainti^ having no 
reason to anticipate the necessity of filing a new bill. CoUard v. Boe^ 1 
Law Tim. Rep. N. S. 87. 

SPECIFIC PERFORMANCE.—Safc hy assignee in insolvency^Objeetions 
to title — Subsequent dealings with reversion by purchaser — Costs rf official 
assignee, — The following is a novel case, and the decision one of a doubtful 
character, and probably will not be upheld on appeal. It appeared that, 
under an order of the Lisolvent Debtors^ Court, the interest of the insolvent 
in certain freehold and copyhold premises was directed to be sold. In the 
particulars of sale the property was described as freehold and part copyhold. 
At the sale the defendant was declared the purchaser. He signed the con- 
tract and paid the purchase money. On the delivery of the abstract of 
title the defendant raised an objection whether the property was, by the 
dealings of the parties, to be treated as real or personal estate— in other 
words, whether the insolvent's interest was absolute in the land as money, 
or whether he was tenant by the curtesy only. The purchaser insisted on 
the objection, and afterwards rescinded the contract. After so doing he 
took from the heir-at-law of the wife, in consideration of je200, a cbnvey- 
ane by deed of his interest in the property subject to the insolvent's life 
estate. In this deed the defendant recited that the question of title was 
still pending between the vendors, the assignees in insolvency, and himself. 
The creditors*, assignee in insolvency filed a bill for specific performacnce : 
Held, inasmuch as the objection was taken immediately after the delivery 
of the abstract, that there was no firaudulent misrepresentation on the part 
of the vendors : Held, further, that the recital in the deed rendered it im- 
possible for the defendant to say that he had rescinded the contract : Held, 
also, that the conduct of the defendant in dealing with the reversioner was 
a violation of the duties which the contract created ; and specific perform- 
ance decreed with costs. The official assignee bavmg refused to jom with 
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the creditors* asngnee m co-plaintiff, and haTing been made defendant, no 
order was made as to his' costo {MurreU t. Goodyear ^ 1 L. T. N. S. 291). 
In his judgment, y.jC. Stnartsaid: "The defendant, having entered into 
a contract with the plaintiff to purchase this estate, says he is not bound to 
complete that contract ; in the first place, because there has been a fraudu- 
lent misrepresentation of tiUe'on the part of the plaintiff. It appears, from 
the eyidence tif the defendant, the purchaser himself, that, so far from there 
being'anj fraudulent miarepresentation of title, in the yery earliest stage of 
the examination' of the title the defendant, the purchaser, said that tiiere 
was a question whether the property was in point of law to be considered 
as re^l or personal estate. He saw it was a doubtfril title, and therefore 
his first requisition was, that the plaintiff, the vendor, should procure the 
heir-at-law to concur in the conveyance. That was a perfectly correct view 
6n the part of the defendttitj and it excludes all notion of any fraudulent 
misrepresentation. The case, therefore, is one in which the plaintiff, as 
vendor, had a doubtful tide, the means of curing which were pointed out 
by the purchaser himself^ lliere being, therefore, no fraudulait misrepre- 
sentation, the question is as to the second topic of defence on the part of the 
purchaser. The second ground of defence is, thai he rescinded the contract, 
and, after rescinding the contract, he went and dealt with the heir-at-law, 
whose concurrence he needed, and bought from him a good bargain, to the 
benefit of which he claims to be entitled. The case as to the contract being 
rescinded is one wMch is answered by the conduct of the defendant himself; 
for, after first dealing with the heir-at-law, as he says himself, after rescind- 
ing the contract, he takes a conveyance from the heir-at-law, in which he 
recites the contract for purchase, and says that the said question of title 
was thai pending between them — ^iz., the plaintiff and the defendant 
Sturgis, and the said Frederick Gk>odyear. Therefore the second ground 
of defence as to the contract being rescinded entirely fails. The case, there- 
fore, is this, that the defendant is a purchaser who, having ascertained that 
there were doubts as to the title which required the concurrence of a third 
party, affects to endeavour to rescind the contract, and then goes on and 
deals with that third party, who, he thinks and is advised, has the title to 
the estate, as reversioner in fee. That is a mode of dealing which is in 
violation of those duties which the contract created. It will not be per- 
mitted by this court that a purchaser shall make use of the contract for a 
purpose prejudicial to the interests of the vendor. The court has gone so 
far in considering that the conscience of each of the contracting parties is 
bound, that even where a vendor has contracted to sell an estate to which 
he has no title at all, if, after entering into- a contract to sell an estate which 
was not in him to sell, he, by dealing with the person really entitled to the 
estate, gains possession of the estate, the court fastens upon his conscience 
. the obligation to fulfil the contract, although, at the time when the contract 
was entered into, he had not the means of doing that which he contracted 
and agreed to do. The court considers that, the vendor having obtained 
the means of completing his contract, and the power of conveying to the 
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purchaser what -he contracted to sell to hun, the purchaser hy force of the 
original contract has a right to call upon the vendor to ccHurey that fee- 
simple which he afterwards acquired. Mr. Bacon, in the course of his argu- 
ment, has referred to that great text-hook. Lord St. Leonards' treatise on 
Vendors and Purchasers, and has endeayonred to find there something to 
support his case. What he found there would have supported his ease, if 
the purchaser had heen dealing with a firaudulent vendor. But inasmuch 
as the case of a fraudulent vendor wholly fails, and ought never to have 
been set up, the passage to which the defendant should have himself 
referred is to be found at page 297, sec. dO, where Lord St Leonards says : 
*^ If a man sell an estate to which he has no title, and after the conveyance 
acquire the title, he will be compelled to convey it to the purchaser. This 
is said to be a personal eqtuty attaching on the conscience of the party." In 
this case the defendant has done this wrong to the pUintifT, that he has en- 
deavoured to ute the contract for a purpose adverse to the interest of the 
vendor, the plaintiff, with whom he contracted ; and he made it the means 
of enabling him to make a bargain for his own benefit. That bargain he 
cannot be allowed to retain, having obtained the concurrence of the heir-at- 
law behind the back of the vendor, and thus having cured the defective 
title which he at first set up. He must be allowed to retain the price he 
has paid to the heir-at-law, and the rest of the purchase money must be 
paid. The defendant must pay the costs of the suit. 
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We beg to draw attention to the following communication, as it may be a 
means of facilitating what is so desirable, mutual correspondence on the 
moot points. We may add, that it would be much better if correspondents 
would send their answers to others, with a view to obtain their opinions on 
the correctness of such answers, and asking for the views of such corre- 
spondents. By these means the moot points would become both interest- 
ing and useful. It is, we think, folly to allow any feeling of false delicacy 
to intervene, and prevent the adoption of a very useful plan of acquiring 
practical skill in the profession, as well as improvement in other respects, 
which must be of great assistance when the pupil stage has ceased. — Eds. 

Sirs, — ^There is one little difficulty attending the correspondence upon 
moot points which I wish to point out to you. At the beginning of the 
month you forward the list to A., say, containing half a dozen points. A., 
after choosing one or two, forwards the list to B., who is in difficulty, not 
knowing what points A. has agreed upon, and therefore does not write to A. 
to see whether his opinion coincides with his own ; and thus the system is 
defeated, and no correspondence takes place. 

To remedy this I wish you would, in the next Chronicle, ask each of 
the subscribers to mark with their initials the points they have taken inf> 
consideration, when B. will know what to write A. upon ; and C, B. ; and sO 
to the end of the list. — Yours respectfully, J. H. ' 
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BQUITT AND CONVEYANCIKO. 

FEME COVERT.—^MiVy to a gettlement'^Whole fund [gee 1 L. C. 
N. S. 368]. — ^The following is a decision to the effect that a wife is entitled 
to have the whole of a fund, and not merely a portion thereof, settled 
upon her (see 1 L. C. N. S. 888). The bankrupt's wife's property at the 
time of her marriage amounted to £460, of which £160 were settled npon 
herself, and the remainder was expended about the marriage or handed 
over to her husband. Subsequently to the bankruptcy she became entitled 
by the death of her brother to about £511 consols: Held, on the authority 
of Re Welchman (1 Giflard, 81 ; 88 L. T. R. 877 ; 1 L. C. N. S. 368), that 
she was entitled to the whole sum as against the assignees. Exparte 
Davidson, 1 Law Tim. N. S. 277. 

INJUNCTION. — Watercourse — Action at law — Conveyancing. — A defen- 
dant, against whom an injunction is prayed to be restrained from diverting a 
watercourse, has a right to have the alleged right of the plaintiff established 
by means of an action at law. The court will not grant such an injunction, 
in the meantime, where the balance of convenience or inconvenience in the 
attendant circumstances would be against the defendant's right to do the 
thing sought to be restrained. William v. Heath, 1 Law Tim. N. S. 267. 

LEASE. — Settlement — Power of leasing — Option of lessee to determine lease. 
— A power in a marriage settlement to lease for twenty-one years was held 
to entitle the trustees to grant a lease for twenty-one years, determinable at 
the first seven or fourteen jears, at the option of the lessee. Edwards v. 
Mjillha-nk, 29 Law Joum. Ch. 45. 

LUNACY. — Practice — Carriage of commission. — The pjiority of petition 
for a commission de lunatico inquirendo gives a prima facie right to the 
carriage of it when issued. He Wood, 29 Law Journ. Ch. 54. 

MORTGAGE.^-Fo?'cc/o5Z(7'e — Death of one of two joint mortgagees before 
day fixed, for payment of money. — It is very seldom that foreclosure decrees 
are worked out properly, by reason of some event happening after the fixing 
of a time for payment of the mortgage-money, such as the receipt of a sum 
on account, or the death of one of the parties, &c. Where there has been 
a receipt of money after the time is fixed, but before the day of payment 
arrives, a new day for payment should be appointed ; but it has been held in 
one case, that where the receipt was after the day for payment this was 
unnecessary, and this may be'correct (Constable v. Ho., 7 W. R. 160). In 
the following case it appeared that two joint mortgagees had obtained an 
order for the payment of the mortgage -money, but before the day fixed for 
the payment had arrived one of them died : it was held, that though the 
mortgagor did not attend to pay the money on the day fixed, a new order 
must be obtained by the sole surviving mortgagee for the appointment of a 
new day, on the airival of which (and not before), in case of the mortgagor's 
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default, he will be entitled to an* order for foreclosare absolatc. Kings/ard 
V. PmVfi, 8 W. R. 110. 

PUBLIC COMPANY.— /otnl Stock Companies Act of 1848, 1856, ««rf ' 
1857 — CCntributory — Husband and wife — Married woman — Separate f««.— If 
a single woman be indebted, if she marries, primft facie, her liability de- 
volves on her husband during the coverture, he by the marriage under- 
taking and becoming liable to her obligations. This rule applies to the 
ownership by the woman, prior to the marriage, of shares in a public com-, 
pany, but his liability, as a contributory, will not aris«, if the shares be 
settled on the marriage in such a manner that he never can have any 
benefit from such shares. A widow who derives shares in a banking com- 
pany from her late husband, becomes a registered shareholder in respect of 
such shares, marries a second time, and by ante-nuptial settlement made 
on such second marriage agrees to transfer these shares to trustees, upon 
trust for herself for life for her separate use without power of anticipation, 
with remainder to her children by the first marriage. There is no formal 
notice of the settlement or marriage given to the bank, but there is 
evidence that they did, in fact, know of the marriage and of an intended 
settlement. The trustees of the settlement repudiate the trust, and 
neither execute the settlement nor act under it. The married woman 
gives a written. order, assumed to be signed by her in her second husband^s 
name, for payment of the dividends to him, and this is acted upon by the 
bank until it fails, and the name of the married woman, as originally on 
the list of shareholders (viz. that of her first husband), remains unaltered. 
On the question whether, on the winding up of the bank which is registered 
under the Joint Stock Companies Registration Act of 1856, either J;he hus- 
band or wife, or both, are liable : Held, that the husband is not, but that 
the wife is liable, and that her liability is confined to her separate estate. 
The act of 1856 takes the case of every eempany registered under it out of ' 
the operation of the act of 1848, doee not define the word ** contributonr ** 
but the 19 & 20 V. c. 49, by the 9th section, confines liability to those 
persons who at the date of the registry are the holders of shares. Me Nor^ 
thumherland and I)urham District Banking Co.^ 8 Week. Rep. 73. 

PUBLIC COMPANY.— 7 ^ % V. c. 110, s, ^%— Proceedings at Uiw-^ . 
Injunction refused — Jurisdiction. — Where a creditor of a company, who was 
also a shareholder in it, took proceedings under the 7 & 8 V. c. 110, s. 68, 
against another individual shareholder in the same company to recover the 
• whole of a debt due from the company, a court of equity refused an injunc- 
tion to restrain such proceedings, considering that the judge at common law 
had full jurisdiction to deal with the case. Bardinge\, Webster^ 1 Law 
Tim. N. S. 261, 

RESTRAINT OF TRADE.— /n/uncfitn—Afedicai practice— -Effect of 
covenant in restraint of trade — Public policy, — A covenant in restraint of 
trade, though contrary to public policy, will, according tb V. C. Stuart, be 
enforced by a court of equity.. G.^ a surgeon at the town of C.,, having 
engaged H. as his assistant, a deed was executed wherebj^ Hf. edvenanted, 
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among other things, that he would not at any time, after he should cease 
to act as the assbtant of 6., practise as a surgeon at the said town. And it 
was provided that H. might determine the engagement at a month's notice. 
H., after actipg as G.'s assistant for some years, determined the engage- 
ment, and commenced practice as a surgeon at C. The court granted an 
injunction to restrain him. GiUi y. Hari^ 8 Week. Rep. 74. 

TRITSTEES.— Cipmion or advice of court, jv.— 22 J- 23 F. c. 36, s. 80 [1 
L. 0. N. S. 832]. — The ^* opinion, advice, or direction '* of a judge, permittdl 
to Ijfi taken under the ahove act, should be taken rather upon petition with 
the assistance of counsel^ than upon summons in chambers. Be Dennis^ 1 
Law Tim. N. S. 158. 

EQUmr PRACTICE. 

LUNACY. — Carriage of commisrion — Claim of tvife to preference, — The 
wife of a lunatic has, no preference over his children in the carriage of a 
oonunission. Each case must stand on its own circumstances; but the 
petition which is first presented has, primft facie, the best claim. Re Wood^ 
8 Week. Rep. 70. 

PUBLIC COMPANY.— C^wto—Zands Clauses Consolidation Act [1 L. C. 
N. S. 129, 152] — Costs of adverse Utigation. — ^The following case is one of some 
practical importance in regard to railway companies and their liability to costs 
under sec. 80 of the Lands Clauses Consolidation Act, 1849, by which the 
Court of Chancery may direct the company to pay the costs, among other 
things, of die orders for payment out of court, of the principal of the 
moneys, or of the securities whereon the same shall be inyested, and of all 
proceedings relating thereto, except such as are- occasioned by litigation 
between adverse daimants. A sum of money having been paid into court 
by a railway company as the purchase money of land, a petition was pre- 
sented to pay it out of court to the parties interested. A contest existing 
between the parties as to the shares in which they were entitled to the 
fund, they appeared by separate counsel, and argued the point on the peti- 
tion. In making the order as to the payment of costs by the company, 
Stuart, y. C, refused to insert the usual exception of the costs (if any) 
occasioned by litigation between adverse claimants : Held, by the Lords 
Justices, on appeal, that the exception ought not to have been omitted, but 
without prejudice to the course which the taxing master might take when 
the case came before him. The usual form of order sanctioned by the 
practice of the court ought not to be departed from except in very clear 
cases. The words *^snch as are occasioned by litigation^' in the 80th section 
of the Lands Clauses Consolidation Act refer to ^* costs ^' not to ^* proceed- 
ings." Re Cant,S Week. Rep. 105. 

C0MM017 LAW. 

ANNUITY. — Memorial— rPdrt loan paid back — Usury — Policy of assur- 
ance as coUateral security,^-The following case turns on a repealed statute 
(F. Bk. 213; 17 & 18 V. c! 90; 1 L. C. 150). In the memorial of the 
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grant of an annuity, the names of two of the parties were by mistake repeated 
among the names of the witnesses to the deed: Held, not to invalidate the - 
memorial where part of the money lent had been paid^back tor the attorney 
of the lender of the money as a ]^rocuration fee : Held, that it is no olgection 
to an action upon the deed, but the question must be raised by motion to set 
aside the deed. Where an annuity is secured upon land, and the principal is 
secured by a policy of insurance : Held, that it is not a shift or continuance 
within the meaning of stat. 12 Anne, c. 16, s. 2. Hawkku y JBenne, 1 Law 
Tim. N. S. 297. 

BILL OF EXCHANGE.— iSfainp of wrong denommaijfmSUl drawn 
on receipt stamp, — After the passing of the 16 & 17. Y. c. 69, pro- 
viding for a uniform receipt stamp of one penny for aU sums, the 
drawer of a bill for £25 drew it- on an old threepenny receipt stamp. 
Subsequently, the commissioners of Liland Revenue affixed a proper bill 
stamp, under the authority of the 37 G. S 186, s. 5, which enables them, 
upon payment of a penalty, to stamp bills which have been drawn upon 
stamps of a proper value, but of a wrong denomination : Held, mat the 
commissioners ha4 power to stamp the bill, and that it was receivable in 
evidence. Haiser v. Grout, 8 Week. Bep 79. 

PBOBATB AND DIVOBCE. 

COSTS. — Out of estate — DiffictiU points of law, — Where, in opposition to 
a will, the defendant relies upon difficult points of law, he will, though 
unsuccessful, be generally entitled to his costs out of the estate. Bobhu v. 
Paxton, 1 Law Tim. N. S. 306. 

ADMINISTRATION.— 3fan*iecf woman sole next of hin-^AppUcaiianef 
creditor — Husband's rights io admini8tration,»—The husband is entitled^ to 
take out administration in right of the wife, to her next of kin deceased 
intestate, and her renunciation in favour of a third person— e. ^., a creditor 
of the deceased, will not deprive the husband of his rights. Semble^ a 
creditor applying for administration has ho right to go into the question of 
tbe unfitness of the next of kin to admipister. ' Hdynes v. MatOiews, 8 
Week. Rep. 76. 

COMMON LAW PRACTICE. 

COSTS. — Allowance of by master — Between party and party — Discontinu-' 

ance before giving notice of trial. — ^Where a plaintiff discontinues not having 

given notice of trial, the defendant is not, under any circumstances, entitled 

•to the costs of the drafts, or copies of, the brieft, or instructions for briefii. 

Cooper V. Boles, 1 Law Tim. N. S. 202. 

OUTLAWRY, —Effect of— Interlocutory application.— It is clearly esta- 
blished, that a man outlawed cannot maintain any action, for by his con- 
tumacy he is, out of the sovereign*s protection, and shall have no privilege 
or benefit from that law of which he is a violator, and to which he reftises 
to be amenable. In Aldridge v. BuUer (2 M. & W. 412). Lord Abinger, 
C. B., said : *^ The principle is clearly laid down in the authorities, that an 
outlaw cannot appear in court for any purpose but to revise his outlawry.*' 
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In accordance with theie principles, V. C. Wood has held, that the court 
will not entertain any interlocutory application in a suit by a plaintiff who 
has been outlawed since answer put in, although at the time of giving 
notice of such application the process of outlawry was not actually complete. 
Knowles t. Rhydyfeded Colliery Company, 8 Week. Rep. J5. 

WRIT OF SUMMONS.— Scrrtce—Sttc/oni/^ copy t« letter te defendant 
at a club — Leave to proceed as if personal sertice had been effected — C X. P. 
Act, 1852, 8, 27. — A plaintiff should make proper exertions to serve a 
defendant at his lodgings or residence, or at least, endeavour to find out 
where the defendant lives. Where the writ was enclosed in a letter 
directed to defendant at his club, the court refused leave to proceed aa if 
personal service had been effected, though it appeared that the letter and 
its contents reached the defendant, and he admitted the &ct in a letter 
which he subsequently addressed to the plaintiff's attorney. Dfatdei t. 
Weetmacott, 1 Law Tim. K. %. 207. 

BAyKBUPTCT AKD tNSOLYnrCT. 

ARRANGEMENTS [1 L. C. N. S. 191, 220, 811].— 2>ee(f o/arrangement 
— Act of bankruptcy — Acquieseence. — ^The following is an important decision 
with reference to the effect of a trader executing a deed of arrangement, 
and may lead to some alteiiation in the ordinary mode of proceeding in such 
a case. ^It has been held that the execution by a trader of a deed of 
arrangement with his creditors, though intended to be signed by slz- 
sevenths of the creditors, and professing to be made under the anraoge- 
ment clauses of the Bankrupt Law Consolidation Act, is an act of 
bankruptcy, and may be taken advantage of aa such by a creditor before it 
has been signed by the requisite majority of the creditors. But if the 
creditor, though he has not signed the deed, hat in any way assented to it, 
he will be precluded from taking advantage of it, and-petitiioning for aa 
adjudication of bankruptcy. AUop v. Reee, 9 Week. Rep. 106. 

FUTURE ACQUIRED PROPERTY.— (>»«• and above eadsHng ikMU" 
ties and maintenance, — Unless an insolvent at any period subsequent to hie 
discharge shall appear to be in possession of property over and above what 
is sufficient to discharge his existing liabilities, and maintain himself and 
his &mily, the Court does not touch future acquired property. Be Nayhr, 
iLawTim.N.S. 809. 

TUOTECnON.— Setting aside income,— Where it appears that a peti- 
tioner can spare a portion of his income, the Court will require it as the 
condition of protection. Re Blakesley, 1 Law Tim. N. S. 170. 



ittoot joints. 



No. 1 , "-Stoppage in Trantitu. 

B. sold a quantity of manufactured goods to A. By the terms of sale 
they were to be trucked to X. railway station. On the day they reached 
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their destination, A. examined them as they stood in the truck, and wrote 
to B. acknowledging their safe arjrival ; but they were not removed from 
the railway station or from the truck, or any fhrther dealt with by A. In 
the course of three days A. became a bankrupt. Can B. stop in transitu ? 

E. J. 

No. 8. — AnU-nuptial Assignment — Breach of Promise. 
A. (a lady) and B. are engaged to be married. Oah A., after such 
engagement, settle her property without the consent of B. ? And if A. 
made a settlement, in consequence of which B. refused to marry her, and 
A. then brought her action for breach of promise, could B. plead the settle- 
ment in bar of the action ? Would the validity of such a settlement be 
affected after the marriage by the fact of B/s knowledge or ignorance of 
its existence previous to his marriage ? £. J. 

Ko. 9. — Injunction^Movingfor before appearance — Notice. 
A defendant has been served with a copy of a bUl in Chancery, praying an 
injunction. He has not appeared thereto ; and his time for so doing not 
having expired, the plaintiffs served him with notice of a motion for an 
ii\iunction, without having obtained leave of the court so to do. Was this 
regular ? Eds. 

No. 10. — Injunction— Demurrer, 
A plaintiff to a bill in Chancery gives ndtice of motion for a special 
injunction ; before the day for which the notice is given, the defendant 
puts in a demurrer. What is the effect of the demurrer on the molion ? 
Suppose the parties to have agreed to argue the demurrer instanter — t. 6., 
on the motion coming on — and the judge overruled the demurrer, would 
that Affect the defendant's right to oppose tht injunction, or would it not 
issue as a matter of course ? Eds. 

No. 11. — Bill of Exchange not Payable to Bearer or Order. 
In Princ. Com. L. p. 86, it is stated that the payee of a bill, if the bill be 
payable to him, without any other words, may transfer the bill to any 
tranger by merely delivering it into the hands of such stranger ; whilst in 
Smith's Hand-book on Bills, it ia stated that if a bill be not payable either 
to bearer or to the payee's order, it is of no use to any one but the original 
payee. Are either of these statements correct ? 1. Suppose the payee of a 
bUl not payable to bearer or order to indorse it to a stranger, what would 
be the effect ; 2. Suppose him deliver to it to the stranger without any 
indorsement, what would be the effect? In each case assume a consider- 
ation, either 1. past, or 2. arising out of the transaction — i. 6., either a 
prior debt or an advance made at the time of the endorsement or delivery 
of the bill. Eds. 

No. 12. — Executor taking Residue. 
A testator by a very recent will gave certain pecuniary legacies but made 
no disposition of his residuary personal estate, and appointed A. and O. 
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executors of his will. He had no next-of-kin. TVill the executors be 
entitled to such residue for their own benefit, notwithstanding the I W. 4, 
c. 40, or will the J be trustees for the crown? £i>g. 

No. 13. — Agreement hy Letters — Stamp. 

It is stated in a publication containing a list of stamps, that if an agree- 
ment be made out from letters, one of the letters must be stamped with a 
85s. stamp. Is this correct in any case, and if so, in what case would it 
not be necessary? See 7 V. c. 21, and 13 & 14 Y. c. 97 ; Com. L. Prine. 
182, 188. Eds. 

No. 14. — Plea of Purchase for Value — Answer, 
A defendant puts in a plea of purchase for yalue, and does not accompany 
it with an answer. Can the plaintiff take any, and what, objection, and 
how ? Though the books state that the plea must be accompanied by an 
answer, is there not room to contend that this is not so now, and why ? 

£d0. 

No. 15. — Arson, 
A child under seven years of age sets fire to a building, which is des- 
troyed. Are the parents liable for damages, and if not, is the child subject 
to any, and what, punishment ? C. R. 

No. 16. — Statutory Declarations, 
Can any of your correspondents inform me by what authority commis- 
sioners to administer oaths in Chancery alone take declarations, under 
5 & G W. 4, c. 62, 8. 18 ? Does not that section authorise commissioners 
of common law courts to take them likewise ? To what period does the 
word ^^ now ^^ in the 18th section refer. J. H. 

No. 17. — Dower and Curtesy — Cesser, ffv. 

As a general rule, will dower and curtesy cease on the determination of 
an estate by a conditional limitation, or an executory devise ? 

John W. S. Lavender. 

No. 18.— -4 /ten, Wife of suing in this Country during War. 

*^ An alien friend, though resident abroad, is entitled to sue in the* courts 
at Westminster for a libel published concerning him in England. But an 
alien enemy cannot sue upon a contract made before J;he commencement of 
hostilities, until the hostilities, have ceased. The wife of an alien enemy 
may be sued at* a feme sole " (see F. Bk. p. 68, and cases and authorities 
there referred to). Quoere, whether the wife of an alien can sue in this 
country during war, where the wife was an Englishwoman, and married the 
alien? John W. S. Lavender. 
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No. 153. — Devise on attaining Twenty-one — Vested Estate (Vol. 1, 
N. S., pp. 884, 402 ; ante, p. 30). 

I think it will be seen, on reflection, that none of the cases •cited hy your 
correspondents T. O. X. and J. W. are in point, as they all mention a par- 
ticular estate determinable on the same event on which the ulterior estate 
is limited to take effect, while in the moot point no such particular estate, is 
named. For the present, therefore, I see no reason for detracting my first 
opinion. I shall, however, be glad to see further hght thrown on the 
point. Causidicus. 

No. 7. — Stoppage in Transitu (ante, p. 68). 

I am of opinion that A.*s examination of the goods as they stood in the 
truck on the day they reached their destination, and his writing to the 
vendor, acknowledging their safe arrival, would be held to be an intention 
on his part to take possession, and by such acts would be considered to 
have taken constructive possession of them, and that B., under the circum- 
stances, could not stop the goods in transitu. Baron Parke, in Whitehead 
T. Anderson (9 M. & W. 534), said in such cases "the whole, in truth, 
depends on the intention of the vendee.^' Francis Hartley. 

No. 7. — Stoppage in Transitu (ante, p. 68). 

As the goods had reached their destination, I think B. cannot stop in 
transitu, A. having virtually taken possession of them (Archb. on Bankr. 
by J. Flather, p. 203). E. S. 

No. 7. — Stoppage in Transitu (ante, p. 68). 

As a general rule, the transitus in goods continues until there has been 
an actual delivery to the vendee, but there may be a sufficient delivery by 
construction of law to determine the transitus, and divest the vendor of his 
right of stopping the goods without their coming to the corporal touch of 
the buyer (4 £sp. Rep. 82), and it was held in Hurry v. Mangles (1 Camp. 
452), that if goods, afler being sold, and beyond the period at which they 
ought to have been delivered, remain in the vendor^s warehouse, and the 
veiidor receives rent for the same, the right of stoppage in transitu is 
divested. 

In the present case they were actually examined by A., and their safe 
arrival acknowledged, and there lay at the railway station (beyond the 
period they ought to have been delivered in) at the risk of A., and, of 
course, he would have to pay for allowing the goods to remain. Taking 
the above cases into consideration, I am of opinion that B. cannot stop in 
transitu (see 4 Camp. 237 ; Chitty's Commercial Law, vol. 3, p. 340). 

J. H. 

No. 7. — Stoppage in Transitu (ante, p. 68). 

In Selwyn's Nisi Prius, 4th ed., vol. 2, pp. 1184, 1185, there is this 
statement, "where goods have so far gotten to tlicirjoumcy's end that they 
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wait for new orders from purchaser to put them again in motion, to commu- 
nicate to them another substantive destination, and if without such orders 
they would continue stationary, right of stoppage in transitu is ^one*\ (see 
also Heinekey v. Eurle, 4 Jur. N. S. 848 ; Harrison's Digest by Fisher 
(for 1858), p. 190; Dodson v. Wentworth, 5 Scott, N. S., 821; S. C, 
Analytical Digest, pt. 4 (for 1843), p. 185). I am, therefore, of opinion, 
from the above statement and the authorities cited, that B. cannot stop in 
transitu under the circumstaiices stated in the moot point. C. R. 

No. 12. — Executor takinglResulae {ante* p. 69). 
If there is no intention to the contrary on(.the face of the will, the execu- 
tors will be entitled to the residue as against the Crown (Russell y. CI., 2 
Coll. 648 ; Taylor v. Ha., 14 Sim. 8). J. H. 

No. 12. — Executor taking Residue {ante^ p. 69). 
I am of opinion, though I am unable to find any case in point, that the 
executors in this case would be entitled to the residue notwithstanding (1 
W. 4, c. 40), and especially as there were no next of kin (see Matthews' 
Executors and Administrators, 2nd ed., pp. 211, 212). C. R. 

No. 18. — Agreement by Letters — Stamp (ante, p. 69). 
Where an agreement consists of several letters it is sufficient to stamp 
one (Stead v. Li., 1 Bing. 196) with a 3ds. stamp, although on the part of 
one of the contracting parties, the letters are written and signed by an 
agent (Grant v. Ma., 16 M. & W. 737 ; Harrison's Digest (for 1847), p. 
182). I am of opinion that this is correct in some cases, though it must 
depend on the amount of the consideration. C. R. 



Birmingham Law Students' Society. 
Moot Point, No. 274. 
Is a claim to dower of a widow^ married before January Ist, 1834, liable 
to be defeated by a bon& fide purchaser for a valuable consideration ^ liaving 
possession of the deeds of an attendant term, without an actual assignment 
of the term? (Maundxell v. Ma., 7 Ves. f67; 10 Ves.246; Frere v. -Mo., 8 
Pri. 475 ; Bass v. We., 12 Jur. 347). 
The meeting decided in favour of the negative. 

Moot Point, No. 276. 

Is a person who administers a deletenous drug to another without his 
consent guilty of an assault at common law? (l^eg. v. Di., 3 Mau. and Selw. 
11 ; Reg. V. Bu., 3 Carr. and P. 660 ; Reg. v. Di., 2 Moo. and R. 631 ; Reg. 
V. Ha., 2 Carr. and K. 912 ; 23 Jur. 352). 

It -was decided that *the case could hardly be said to come within the 
meaning of an assault as defined by some of our most eminent criminal 
authorities; and, notwithstanding the very able reasoning of the Jurist, the 
meeting were of opinion that, until the case of Reg. v. Hanson was overr^ 
ruled, the negative must prevail. Joseph Aksell, jun., Car, Sec. 



78 



Ntftttes of Neto Uoofeg. 

Horsky's Law of PropkrtY Act. 
The Law of Property and Trustees Relief Act, 1859 (22 & 23 V. c. 35), with 
Notes'. By George Horsey, Esq., of Gray's-inn, Barrister-at-law ; 
Lecturer^s Prizeman^ 1849, 2.9. 6c/. London : Shaw & Sons. 

Lord St. Leonards' Act of last session has given rise to numerous com- 
mentaries thereon, and it would appear from the re|)ortir that we are .likely 
to have a goodly crop of decisions before the construction to be put on 
some of its enactments is settled. Independently of the point about Invest- 
ments in the New Indian Loan, and on extra-English Securities, there have 
been decisions as to the retrospective operation of some of the clauses, and 
on the provision giving relief where there has been a breach of a covenant 
to insure. It is, indeed, a statute provoking comment, and so may be 
coli^idered as properly calling 'forth the tribe of commentators as naturally 
as a battle-field attracts birds of evil omen. Whether the former class of 
bipeds have done their business as cleverly as the latter would, mny be 
open to doubt, but at least some dust has been raised, though not possibly 
of a very auriferous character. We have before called attention to the work 
of one commentator, Mr. Hunter, and we have now to notice that of another, 
Mr. Horsey, so well, known for his edition of Cornish on Purchase Deeds, 
for his'works on the Trustee Act, and on the Probate and Administration 
Act. Mr. Horsey's experience as a conveyancing and equity counsel of 
considerable practice has fully qualified him for the office of commentator 
on the Law of Property Act, and the profession will therefore, no doubt, 
be glad to have his views thereon. Before proceeding to notice the pro- 
visions of the act, Mr. Horsey makes some observations on the now 
common course of legislation, observing of the act in question, that it is 
not, though an important act, a satisfactory mode of amending the law. 
The principal reason is, that it is not complete, nor even an attempt at 
completeness of design. It finds — as it were, picks up at random — a few of 
the matters which at one time caused impediments in legal transactions, 
and which were ultimately got rid of by scientific or circuitous. convey- 
ancing. They appear to be some — we think they can be but a few — of 
equally remediable defects in our legal forms which Lord St. Leonards has 
raked up from a vast store of legal valuables. But is that the province 
of legislature, or rather is it the fulness of its duties to society ? A learned 
lord strings together a few antiquated snares in convej'ancing, and presents 
them to the House, and the House passes a bill to remove them. So far 
as the removal of these matters goes it is well enough, but we complain 
that it i»too trivial to justify such acts. Let there be one act, or a series 
of acts, which shall, if it be worth while, select all those numerous matters 
which worry lawyers and terrify clients, and that are of no earthly use 
except to induce carefulness to avoid them, and inflame bills of costs by 

VOL. vil. « 
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' the mode in which they are avoided. • Every oonveyaiicer could pi offer a 
dozen or more different matters, each as worthy of a place in the act aa 
any that appears there. Had they heen invited to furnish to the House a 

, memorandum of such matten as were mere traps ia the professionai path 
and destitute of utility, we are sure there might have heen such a removal 
of them as should have acted like oil to machinery, and the working of the 
legal machine have heen wonderfully accelerated and cheapened. The act 
isy however, aimed at such of these matters as rose to the surface of one 
learned lord^s recollection, and which he embodied in a bill, and which the 
House of Lords has passed, and the legislative estates combined have made an 
act. Mr. Horsey then proceeds to give a short statement of the principal 
provisions of the act, after which we have the act accompanied by fiill notes to 
each section, and finally the act by itself, with an index to the whole work. 
We should have been glad to have laid before our readers many of Mr. 
Horsey's notes, but we think we should be doing him injustice, because we 
really feel tempted to take the greater part of them ; we must, however, 
confine ourselves tq the following. The first extract relates to the clause 
of the act respecting the apportionment of conditions of re-entry, respecting 
which Mr. Horsey says : — *^ The technical nature of the law of landlord and 
tenant is nowhere so well shown as in the matter of the ^ reversion.' If 
the lessor of five acres conveyed away three acres or any other portion, it 
IbUowed as a consequence that the benefit of any condition in the lease, 
the imity of which was so earnestly maintained, was lost both to himself 
as to the part he retained, and to the assignee who had acquired the other 
part. This was a common law consequence of a right of entry not being 
able to be reserved to any but the lessor, his heirs, or executors or adminis- 
trators, according to the tenure of the demised property. As it could not 
be granted by a direct mode, so neither could it be acquired by assign- 
ment. The assignee could not have a right to re-enter because 
he was not the lessor, nor his heirs or executors. Neither could 
the lessor, after assignment, have such right, because he had no 
longer any estate in the land. As eveiy condition must defeat the 
estate in its entirety, and could not be partially resumed, leaving the re- 
mainder outstanding, so a condition could not be so framed as to make 
one and the same estate in lands cease as to one person and remain as to 
another, or cease for one time and revive afterwards. Not could it become 
void as to one part of the land and remain as to the other. Thus in the 
case put (suprd)^ of a lessor of five acres granting away the reversion in 
three acres, neither he nor his assignee coidd enter for condition broken ; 
for he that does, so must be in of his old estate, whioh.no longer remained 
when he had parted with a portion. An exception to this was by act of 
law— the case of a lease comprismg lands held of difierent tenures and 
descending to difierent heirs, &c. In such case the reversion, rent, and 
condition were divisible. 

*^ The statute of Hen. 8, c. 34, although it placed assignees of the rever- 
sion in tlie place of the grantor as to all conditions which were incident to 
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loir the benefit of the reveruon, did not apply to the case of an assignee 
or grantee of part of the'reyersion whose rights still remained in the crip- 
pled state in which the common law left them. 

" To derive advantage from this statute of Henry, the person claiming 
must have the reversion in the whole of the demised lands, though he need 
not have the whole of the reversion. * As if lessee for years be, and the 
reversion be granted for years, the grantee for years shall take benefit of 
the condition ' (4 Co. Litt. 215, a.). Here the grantee, though but of a 
portion of the reversion, as to time of its continuance, has the entirety of 
the lands, and the tenant will not be vexed by any other. But if the 
reversion be granted even in its entirety as to time, but in a portion only of 
the lands, the case remains as at the common law {. and as the tenant might 
by such a grant be vexed by two persons, so he shall be trdnbled by 
neither, and for the reason expressed at the head of this note. 

" This state of things is desired to be remedied by section 4 of the Act of 
Victoria-; the root of the evil being called a ' severed reversion.* Perhaps, 
technically, this is only the case when one of several lessors grants his 
reversion { but it no doubt will include the equally frequent occurrence of 
a sole lessor granting his reversion to several, or a po'tjon of. the lands to 
one, retaining the residue himself. As a prellm>Qary to the benefit given 
by the act^ the rent must be legally apportioned. The apportionment of 
rent as regards the lessor was only ui two ways : by act of law and by act 
of the parties. By act of law, as wheve lands of different tenures, e.^., 
freehold and gavelkind, freehold and borough English, freeholds and copy- 
holds, and freehold and leaseliold, are jointly leased at an entire rent, and 
then the lessor dies, and the lands descend to or devolve upon different 
persons. Here an apportionment of rent is made by the law in oider to 
suit the state of things produced by the law itself, as distinguished from 
the events produced by the mere act of the parties tKemselves. Apportion- 
ment by act of the parties needs .little remark ; it s either by an attorn- 
ment of the tenant to the new owner of the reversion, or by an agreement 
to hold at an apportioned rent. 

'* Apportionment also takes place where there is a surrender of part of 
the demised lands to the lessor who accepts the surrender. The conse- 
quence of every apportionment by the act of the parties was, that it 
destroyed all conditions, so that re-enti-y was impossible. The entire and 
indivisible nature of conditions was the reason assigned for such a result. 
An apportionment by act of law did not produce this inconvenient result, 
for then the reversion, rent, and condition, although divided, yet retained 
all their incidents and virtues to the extent, of course, of the portion of the 
lands to which they were applicable by the apportionment. 

'' The completion of the apportionment, as well when it was the act of 
the law as where it arose by act of the parties, was an action against the 
tenant to fix the rent, unless the parties could agree upon it. 

^* \Vhen the rent is thus apportioned, the act applies. The terms of it 
require attention, as it does not appear that the benefit given to the owner 

g2 



76 KOnCKS OF XKW BOOKS* 

of a seyered rgrersion is the same pro tanto as of ihe original lessor, or in 
fact of an owner of a reversion severed by act of law, in which case, as we 
have seen, the * reversion, rent, and condition * are enjoyed in their divided 
state. The act gives the assignee of each part of the reversion the benefit 
of all conditions or powers of re-entry for non-payment of the original rent 
or other reservation, in like manner as if such conditions or powers had 
been reserved to him in respect of the apportioned' rent allotted or belong- 
ing to him. This seems a great qualification of the rights under conditions 
on apportioned leases. Conditions of re-entry are generally operative upon 
non-performance or non-observance c f any of the covenants, whether they 
be for rent, or repairing, or mode of using the property ; but the present 
act seems to restrain the condition in its divided enjoyment to a re-entry 
for non-payment ot rent. Now as a re-entry for non-payment of rent is 
always regarded as a penalty, and relievable even at law by payment 
of the amount actually due, there is little advantage to the assignee of the 
reversion from the act. Most re-entries are made in respect of breaches of 
covenant to repair, or the like, and these are not included by the words -of 
the act. 

*^ This ends our reading of the division of the act, title VLeases,* merely 
adding in thjs place that section 9 (post), enacts that its eight preceding 
provisions, and therefore the sections already annotated, are applicable to 
leases for years or on lives." 

With respect to the clause protecting a purchaser against forfeiture under 
a covenant for insurance against fire, Mr. Horsey says : — *^ As facilitating 
the safety of bon& fide purchasers, and the disposalof leasehold property, 
this section is an . improvement ^n the existing law. As is well known, a 
purchaser was always liable for any anterior breach in the covenant to 
insure, however good and perfect may Jiave been the evidence before him 
of the existing insurance. Unless he required the production of and scruti- 
nised all the receipts and policies from the creation of the lease downwards, 
he could never be sure that the insurance covenant had been performed. 
There must be a chain of policies and receipts, and, as in other chains, the 
strength is only that of its weakest link; so if there were a receipt 
defective in its date, or what would be as bad, any defect in com- 
pliance with the ■ conditions of the policy itself, the covenant was 
broken and forfeiture induced, wholly regardless of years of subse- 
quently good policies, payments, and performances. Now, under 
the act, a purchaser is to inquire after and see two things ; — First, the 
receipt for rent last accrued due ; and, secondly, a subsisting policy, 
agreeably to the covenant on that head, with proper receipt for last pre- 
mium. When he has done this he is. free from the defect or weakness. of 
any link higher up in the insurance chain, and may hold on by the sub- 
sequent sound parts. There must be, however, an absence of notice on his 
part of any earlier defect in insurance. This seems an almost unnecessary 
clog on a good enactment ; but there itis, and we can only suggest that on 
a purchase of a leasehold the purchaser should make no inquiry about 
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policies earlier than the one produced, and that the Tendor should, if any 
such inquiry he made, stop it in limine by positively, refusing to answer it. 
• We think a court of equity could not compel him to disclose what could 
only do the purchaser harm by the disclosure. The unknown fact of 
a previous irregular insurance would be harmless to him under the 
act." 

As to the section relating to assignments of personal estate by a person 
to himself and others, Mr. Horsey observes : — " The application of this 
section will be principally useful in the case of trusts comprising leaseholds 
and other personal estate not being stock. 

*' The application of the act will be best shown by stating the circum- 
stances calling for it. They may be as follows: — ^Trustees of a settlement 
or of a will drop off by death. New trustees are desired to be appointed 
by the surviving trustee. The property may comprise freeholds, leaseholds, 
and stock in the funds. As to the freeholds, the mode of getting them 
vested in the old and new trustees jointly was scientific and easy. F., the 
old trustee, who desired to add G. and H. as trustees with him, could 
convey to G. and his heirs, to the use of F., G., and H., and their heirs, 
and the object was attained in a simple and lawyer-like way. There are 
other modes of doing it, but none so neat as the above. The statute of 
uses executes the use, and F., G., and H. are invested jointly with the 
inheritance as surely as if originally appointed. 

** As to the stock there was little difficulty. By some process, known 
only to stockbrokers and the bank, the instructions to transfer the fund 
from F. to F., G;., and H. would be found accomplished. As they know 
not of the statute of uses in Threadneedle-street, and, if they did, could not 
apply it, we suppose they take some absurdly short common sense view of 
the matter, and, despite the solemn rule that a man cannot assign to him- 
self, allow F. to transfer directly to F., G., and H. Very convenient, no 
doubt, but all very heterodox and wrong. 

^' The leaseholds are left to the lawyers, and before attempting to get 
the matter brought about, recourse is had to the law books. Lewin on 
Trusts will do; and at p. 466, 2nd ed., he tells us :— * Should. the trust estate 
consist of money in the ftinds, the stock may be transferred into the joint 
names of the old and intended new trustees/ How this is done the learned 
author does not say. Probably he thought it was managed. in such an 
inartificial mode by the wise men in the East as to be beneath a lawyer's 
notice. However, as might be expected, the process creates no precedent 
westward, for he proceeds : * If the trust estate consist of chattels real the 
parties cannot effectuate their object but at the trouble and expense of 
two deeds.' 

*^Thi8 is the formula: — ^F., the old trustee, by one deed assigns the 
leaseholds to X. upon trust to assign them to F., G., and H., and X. does 
accordingly by another deed assign it to F., G., and H. Although in 
principle this was the correct and only mode, yet there never was occasion 
for two deeds distinct us to purchnicut. and cumulative as to iianips. The 
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two deeds oould have been comprised hy the iilediiim of double testatmns 
on one skin and under one itamp. F. eonid assign to X. npon tmst as 
abdre, and X. b j a second testatum snd assignment, could transfer to F.^ 
Gi, and H. That this would hsTe sufficed is clear from the rule drawn 
from Digge's case (Coke, 174, b.)i thSt 'the law will a^udge priority of 
the operation of one and the same deed, although it be sealed and delivered 
at One and the same instant.' Lord St. Leonards, citing this case, sajs 
(Pow. 210, ed. K. 6) : * Nor is this the only case in which the law a^udget 
priority, in distinct parts of one and the same deed. It is upon this princi- 
ple that a lease and release by tfie same deed has been several times ruled 
to be a good conveyance ; for priority shalll be supposed.' Upon authority 
the case was clear. To test it in practice the writer settled a transfer of 
leaseholds from an old trustee to himself and others by one instrument. 
It contained two testatums ; and in fact cutting oflT the head and tail piece 
of deed number two it was bodily appended to deed number one. As so 
settled it was laid before one of our ablest conveyancers, and his opinion 
being asked, he wrote : ^ Although I am disposed to sgree with Mn Horsey, 
that on principle the operations of the assignment and reassigament would 
be consecutive in the order requisite to efTectusfte the intention, yet J think 
that in the actual state of the authorities and practice the mode of passing 
the instrument is too /experimental, and not wise economy.' After this 
opinion, itself an audiority.agdnat the practical utility of the plan, the 
Legislature was the only help, and we have it in the section before us. In 
the case put F. will directly assign to F., G., and H., and they will become 
joint tenants of the property assigned.'' 

We have already marked more for extract than we are perhaps justified 
' in doing, and yet we must give one other, on account *of the novelty of 
Mr. Horsey's views, and the important results which will follow if he be 
correct in his construction- of the clause in question, which is, that pro- 
viding that persons shall not be bound to see to the application of their 
purchase or mortgage money. The section is about the shortest in the act, 
and is apparently framed in the simplest form, and yet Mr. Horsey gravely 
assures his readers that it leaves mailers just where they were before the 
act was passed, a result so incredible that our readers will, we are sure, 
require some strong arguments to induce them to coincide with the learned 
commentator. Mr. Horsey assumes that the Legislature refers to payments 
to trustees according to the views of coui'ts of equity, and not according to 
the views of courts of law. It is well established at law that payment to 
trustees is a good discharge, and, indeed, that payment to and receipt by one 
trustee is a good discharge as to both (Husband v. Davis, 10 C. B. 645). 
What, therefore, more natural than to suppose that the Legislature was 
referring to this doctrine, and intended to put an end to the difference 
existing between the courts of law and of equity. However, listen to 
Mr. Horsey, who, after setting out sec. 23, says : — *' What this clause may 
effect it is difficult to say. Not until the courts shall determine whether it 
has any, and if any, what effect, will the profession or the public derive 
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« 

anj advantage from it What does it say? If yon pay any person 1^ 
whom trast money is payable, yon are discharged from seeing to the appll- 
cation of such money. Was it ever otherwise? If the person receiving 
the money were the proper person to receive it, wei-e yon ever bound to 
see to the application of it? How conld it be otherwise ? Paying a trus- 
tee, how could yon follow him about and see what he did with the money? 
As we understand the law of trustees^ receipts it was simply this: — When- 
ever, according to the express or implied nature of the trurt, money was to 
be placed in the trustee^s hands, a payment to him was necessarily a suffi- 
cient discharge^ Seeing to the application of such money was simply non- 
sense, because it was manifestly impossible. The difficulty always was in 
ascertaining whether the money was payable to the trustee or whether to> 
the cestui que trust. When once it was seen thai the trustee had.t» 
perform active duties with the money, ultra the payment of it to the i^estai 
que trust, then the trustee could receive the money, and, of course)- neces- 
sarily give a discharge for it \^ 

**The whole subject is put clearly by Dart, V. & P. c Id, s. 3. We 
think we sum up the whole by stating as the rule, that whenever duties 
had to be performed by the trustee, which required that, he shoidd handle 
the money, and which duties were not such as the cestui que trust were 
alone interested in so as to waive them, in such case the trustee must 
receive and give receipts. For instance, if the trustee^had to re-invest the 
money in land, or even in the funds, he must have the money to perform 
those tnists, and it would be simply absurd to require that a purchaser 
or person paying the money should see to such an application of it The 
difficulty was in determining whether the duties of the trust implied a 
power to give receipts. Where there was an express power there was of 
course no question. A power to give receipts was implied in several 
instances: — 

** 1. Where debts and legacies were directed to be paid out of the money 
or debts only (and whether existing or imaginary), for to see money 
applied for these would be to administer a general and indefinite trust 
Legacies alone, if to specified or ascertained individuals, would not be 
sufficient to imply a receipt power, for they might receive the fund 
themselves. 

** 2. K at the time of the death a sale were within the trust, and the 
recipients were at that time infants or incompetent to give receipts^ here 
a power in the trustees was implied, as otherwise the sale would benuga- 
toiy. But if at the deaiU the cestui que trust were not thus incompetent, 
the Imte of things at the time of sale would not help to imply a receipt 
power. . If^ for example, the Amds had by transmission become vested in 
itifiUits or other incompetent persons. 

'* 3. If the duties of the trust were of an active nature, ultra the cestui 
que trust, and to pefform-which duties require either time or discretion, 
and also the possession Of the moloey, then the trustee could give an 
effectual discharge. 



80 



NOTICES OF NEW B00JC9. 



** Under these circumstaDces we recur to the act, and are constrained to 
ask what is the effect of the section? Is^it merely declaratory of the 
already existing law, or does it intend to free a purchaser from seeing to the 
application of his purchase money whenever there is a trustee of the fund ? 
This can hardly be the cotistruction, whatever may be the intentions of the 
section. It is restricted by the essential fact that the trustee shall be the 
person to whom the money is payable ; and this we have seen he is not, 
unless he can bring his trust within such of the present rules of equity as 
enable him to handle the money. The section cannot apply where the 
cestuis que trust were at the date of the will ascertainable, or are now 
known and could be paid the entire fund. 

** We can hardly bring ourselves to the conclusion that the section was 
intended simply to accomplish the excision from deeds and wills of the 
harmless declaratory verbiage that a person paying a trustee who was from 
the nature of the trust entiUed to receive, and taking his receipt, should be 
effectuaUy discharged from seeing to the application or being answerable for 
the misapplication thereof. Let us inquire for the antecedents of this sec- 
tion, and, we think we discover them in that specimen of legislation which, 
after doing nine months of mischief, was quietly smothered — we mean the 
act for simplifying the transfer of property (7 & 8 Y. c. 26), which was 
repealed by the ' Act to amend the Law of Real Property ' (8 & 9 Y. c. 106). 
AYe find that the tenth section of the above repealed act was extremely 
like the twenty-third section of our present act. We give such tenth 
section in its very words, indicating by brackets what is liifferent froin the 
corresponding section pf tne existing act. 

'* ' The bona fide payment to, and the receipt of any person to whom any 
[purchase or mortgage] money shall be payable upon any express or im- 
plied trust [or for any limited purpose, or of the survivors or survivor, of 
two or. more mortgages or holders, or the executors or administrators of 
such survivor, or their or his assigns], shall effectually discharge the person 
paying the same from seing to the application or being answerable for the 
misapplication thereof, unless the contrary shall be expressly declared by 
the instrument creating the trust or security.' 

** Such being the section, and such its similarity to the present act — the 
difference being of little moment, and not affecting so much as is the very 
language of the now enactment — we are naturally led to inquire why, when 
the Legislature repealed the section by an act purporting to retain, though 
in more scientific language, all that was good in principle in the old act, 
this tenth section were not included if it were of utility or had any work- 
able power ? And wh}', if the' negation of utility or power were the reasons 
for its exclusion, was it inserted fourteen years afler in just so many words 
into the present act ? 

" We all know that the reasons for repealing the Transfer of Property 
Act were principally those given by Mr. II. Bellenden Ker, in his letter to 
the Lord Chancellor, 28th of April, 1845 (nrowell's Real Property Sta- 
tutes, p. oOJ ). 
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" We give an extract from Mr. Ker's letter, relative to thia unlucky 
tenth section : — 

^* * As regards the tenth section, which enacts that the payment to, and 
the receipt of, any person to whom any money shall he payable on any 
express or implied trust shall he a discharge, it is conceived that it never 
could have been in the contemplation of the framers of the act to render^in 
equity the receipt of the person entitled at law under every trust what- 
soever (whether merely implied or otherwise), an effectual discharge to the 
party paying. The effect of this new rule, if carried to its fullest extent, 
would be to alter essentially one of the most important prin^les of a court 
of equity. It is conceived that the rule was intended to remedy an incon- 
venience of a much narrower extent. In equity, the person ^beneficially 
entitled is the person to coucur in directing the payment to the trustee, 
except where the cestui que trust is unascertained or incompetent, or where 
there is some trust showing that the trtistee was to have the money at his 
disposal for a particulars purpose (as that of re-investment, &c.), or where 
there is an express declaration absolving the person paying from seeing to' 
the disposition of the money. The rules, as to the liability of a party 
paying money to a trustee without the concurrence of the cestui que trust, 
to see the money duly applied, have varied, and are not yet precisely 
defined. To avoid any question, it has been usual to accompany a trust 
for sale, &c., with a declaration that the receipt of the trustee shall be a 
sufficient discharge. This occasionally is omitted, and thence a difficulty 
may arise either in ascertaining whethelr the party paying is or is not bound 
to see to the ultimate disposition of the money, or in procuring, the con- 
currence of the party entitled, who may be abroacl, &c. The evil goes to 
this extent only, but the remedy is far more extensive, and is one which a 
very stight consideration will show the danger of adopting. There can be 
no question but that It would be desirable to supply a fit remedy by care- 
fully ascertaining the state of the law as regards any discrepancies or 
imcertainties and removing them, and so to extend the rule as to obviate all 
practical inconvenience.' 

'* After the remarks of such a lawyer as Mr. Eer, we need not weary our 
readers by attempting to declare what is to be the construction of the 
present act in its twenty-third section. We must wait till the proper courts 
declare it, and in the interim We can only apply it to those cases which 
could in fact have stood without its aid.** 

On the whole, we feel little hesitation in saying that Mr. Horsey's work 
on Lord St. Leonards* Act is the best of those which we have seen, whilst it 
has another recommendation which in these days of small things is not to 
be overlooked— namely, its cheapness, which would, we should think, 
induce all our readers to become purchasers, and thus, whether their 
object be profitable practice or painful plodding for the examinations, 
furnish them with a safe guide to the understanding of a very important 
statute. 
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Frakouxom's LBcnmss on Enqlish Law. 

Lectures^ Elementary and FamUiar^ on EngUih Law. . By Jaxmb 
Francillon, Eaq., County Conrt Judge. First Series, 8s. London : 
Butterworths. 

Mr. Francillon's work is so idiflerent from an ordinsry l^sl production, 
that we think it but justice to liiin, and we are certain it will be more satis- 
frctory to our readers, to give an extract from his Introduction, where it is 
iSid : — ^* In the composition and publication of this work I make but slight 
pretensions to be the author of a law book. These lectures, written from 
materials compiled fi-om Tarious sources, for the use of two junior law 
students, to whom they are addressed, and in whose progress I take a deep 
interest, are now published in the hope that they may 'be usefrd to other 
young Englishman, serving to mske them fiuniliar with the laws which the 
self-gOTeming people of England hare formed for themselves. In addition 
to my desire to render assistsnce to young professional students, my olgect 
is to initiate, in the study of law, others of our youth, destined, many of- 
^em as msgistrates to administer, some of them as legislators to amend, and 
all as Englishmen to obey and defend, the laws oi'tbeir coimtry. With 
these yiews, far from attemptmg a regular treatise, I hare selected and en- 
deayoured to explain the more prominent parts of our law, and also those parts 
which appear to me the most likely to attract and interest young and well- 
traindd minds. Hence it is that, of the many faults which will be perceiyed 
iaithis work, the most conspicuous, if not the most real, is the great firadt 
of being too discnrsiye, too full of digressions. If I can be said to haye begun 
with a plsn, I haye found it impossible to adhere to it. The temptation has 
often be^ hrresistible to offer what seemed usefrQ ii^ormation on interesting 
points, not within my original scheme. This has been especially the case 
when I haye been treating of subjects with reference to which great changes 
have, in this age of leg i slati o n, .been made by acts of Parliament. Changes 
of this sort haye, dnce the year 1832, been so numerous, so important, so 
eompi'ehensiye in plan, so minute in detail, as of themselves to justify an 
attempt to write a new elementary work on Eoglish law. In my earlier 
lectures, however, I have thought it right to confine the attention of the 
student to some of the remains of the old common law of the land. In 
subsequent lectures will be found frequent explanations of the details of 
modem legislation." The present work is but a fi-agment, beinj?, we 
presume, the whole of the first series, and comprises nearly 200 pages. It 
treats of a variety of topics — such as common law, statute law, inheritances, 
crown descents, peerages, local customs, borough -English and gavelkind, 
copyholds, modes of tvial, law merchant, trade usages, ngiiculture, 
husbandry customs, inclosui'es, custom and prescription, water rights, 
nuisances, seinrants, presumptions, rule of the road, negligence, gleaning, 
markets, fiurs, &c., ferries, highways, &c., innkeepers, carriers, &c, and a 
great variety of other topics. We confess we do not understand the prin- 
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ciple upon whieh ike Tarioos divittoiis are made, and which would appear 
to be very unsystematic if, we may judge from the fact that many of the 
topics appear several times in different portions of the volume, though we 
presume this arises from the well-known fact that various general titles of 
the law have application to many very different topics, and if not therefore 
critically arranged, may crop up on different occasions. Mr. Francillon 
does not follow the practice of most law writers of quoting authorities for 
his propositions ; indeed, he rarely quotes any, thoogh now and then he 
gives an extract from a judgment which appears to throw light on his 
aul^ect. The volume comprbes about forty lectures or chapters, which are, 
however, very shoi*t, and are written less in a technical than in a quasi - 
popular style. We think that many students will be attracted to the work 
by the mode in which it is written, which is evidently such as a mere 
lawyer would not have adopted. The following is Lecture XZYm., oa 1, 
servants ; 2, husbandly servants; 8, hiring for a year ; 4, mops, hiring fiurs; 
5, husbandry servants, • summary jurisdiction of magistrates ; 6, general 
hiring; 7, yearly service ; 8, domestic or menial servants; 9, warning ; 10,. 
elerks, &c. ; 11, trade usages. *^ In my last lecture, speaking of tiie law 
deriving, from a general letting, a. yearly tenancy, I suggested as the origin 
of the rule, the necessity that a farmer should always have a certain interest 
in his farm for at least ike current year. Now it happens that tiie work on 
a farm, var3ring greatly in the course of a year, is, taking the whole year 
together, nearly the same in every successive year ; and in former times it- 
was found x^nvenient to both farmers, and labourers, that labourers should 
be hired Ifor i^ year, during which they should be maintained. by their 
employers, and that they should receive a stipulated sum as wages for^e: 
whole year. Thus the farmer secured the services of the labourer in the 
harvest and at other busy times, and the labourer secured a home and 
maintenance in winter and at ^her times when there would be but little 
for him to do. At all times, men having wives and fiimilies were less often 
thus hired by the year, than were unmarried men. The married could not. 
be inmates of the &rm-houses, and they needed weekly wages .to support 
their familiesr Single men are still often hired by the year; but this is 
becoming less frequent, since it has been found beneficial for much agricul- 
tural work to be paid for as piece-work, and not by wages either weekly or 
yearly. The women servants in farm-houses are still in many parts of the 
country usually hired for a year certam. 

'^ Those only who live in some parts of England know to what extent the 
system of yearly service has influenced the habits of the peasantry. I will 
mention but one example of this. Strangers who happen to visit the 
districts to which I allude about Michaelmas are surprised at the scenes they 
witness in market towns, where the mops, as they are called, take place, 
fairs at which the farmers of the neighbourhood hire servants,' men and 
women, for the year usually beginning on Old Michaebnas-day, ihe 11th of 
October.. The streets, crowded with farm labourers and servant girls wait- 
ing to be hired, have a singular aspect, and there are amusing. gr6nps 4f 
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farmers and their wiyes and eoantry boys and girls and their parents engaged 
in earnest conversation. 

** A mop is the great holiday for the country people, and bringing 
together, in a large town, £preat crowds of young persons, and oi the vaga- 
bonds by whom fairs are frequented, is regarded as a great evil. All the 
usual amusements of a fair, some of them of a demoralising tendency, are 
the characteristics Of a mop, a holiday to which the peasantry are greatly 
attached, and which the clergy and country gentlemen cannot induce them 
to forego by hiring themselves to the farmers at home. It is considered a 
great advantage to a town to have a mop, by reason of the profit which it 
brings to the innkeepers and tradesmen. 

*« As you may readily suppose, disputes frequently arise between persons 
of various tempers tied to each other for a year ; and the Legislature has 
intrusted the justices of the peace with a summary jurisdiction over 
husbandry labourers and their employers. In the exercise of this jurisdic • 
lion magistrates have powers to enforce payment of wages and protect the 
servants from ill-treatment, and to punish those of them who are guilty of 
desertion, disobedience, or other misconduct. Desertion is the offence in 
respect of which these powers are freqnentiy exercised. This jurisdiction 
confined to husbandry servante, and not applying to domestic servants, will 
be treated of in some future lecture as one of the many summary jurisdic- 
tions with which justices of the peace are invested. 

" In the practice of engi^ng labourers for a year, probably originated a 
rule of law, that a general hiring, that is, a hiring without any period of 
service being stipulated, is a hiring for a year. No time being named, the 
parties are supposed to be acting in conformity with the usual practice. I 
have before mentioned the tendency to uiuformity of laws originating in 
usage. This is an instance ; for the rule making a. general hiring a hiring 
for a year has extended itself to all claijses of servants. 

*' Except in farm-houses, domestic servants are not often hired for a year 
certain, or for any stipulated period. In their case the rule that a general 
hiring is a hiring for a year h»s been greatly modified by usage, as I will 
now proceed to explain. 

** It often, happened that, at the end of a year of service, under a general 
hiring, a servant continued in the place without any renewed hiring, except 
that implied in the continuance of the service. Thus originated what was 
called a yearly hiring, or a hiring by the year ; the service lasting for as 
many successive years as the two parties, master and servant, thought proper. 
After some time^ usage, in the case of domestic servants, engrafted upon 
this mode of service a right upon the part of either party to put an end to 
the service at any time by a month's notice, or, as it is usually termed, a 
month^s warning. 

^* It so happens that the idea of hiring for a year, or a yearly hiring, is, in 
our times, as respects domestic ser^nts, quite lost sight of; and the law has 
come to this, that a general hiring of a domestic servant is a hiring for a 
time indefinite, each party having a right to put an end to the service at 



HOnCES OF NSW BOOKS. 85 

any time by a month's warning, and the master having also the power to 
dismiss the servant at any time, giving a month's wages instead of warning. 

*' That of domestic servants hired generally is the only case in which the 
common law gives effect to a warning. Thus it has been decided (Beeston 
V. CoUyer, 6 L. J. C. P. 180), that a clerk to an army agent hired generally, 
and whose service is therefbre a yearly service, cannot be dismissed by 
means of a month's warning, and his service can be determined only at the 
end of a year. 

^* There are, however, some' instances of the usages of particular trades 
giving validity to notices of this sort. You will find one instance in my 
fifteenth lecture, in which you will also find this passage, which I repeat as 
most appropriate to the subject of this lecture : — 

** The difierence between the case of a domestic servant and that of any 
other servant is this : it is a part of the general law that either party may, 
by notice, determine the service of a domestic servant ; it requires, in any 
trade, a special usage to give effect to such a notice. Of the general custom 
in respect of domestic servants, a court takes notice% as of a part of the 
common law; the usage of a particular trade giving effect to a notice m^ust, 
if disputed, be proved as a matter of fact. 

** In the expression of law on the subject of warning, putting an end to a 
service, the word menial is sometimes used as equivalent for the word 
domestic, and the question sometimes arises, what is a menial or domestic 
servant? A head gardener at yearly wages, with a house to live in, rent 
free, not part of his master's house, has been decided (Gowlan v. Ablett, 4 
L. J. Ex. 155) to be a menial servant, who could be dismissed by a month's 
notice. 

"Delivering a judgment of the Ck>urt of Exchequer, that a governess 
cannot be dismissed by means of a month's warning, Chief Baron Pollock 
said, ^ We are of opinion, that a governess is not within the rule or custom 
as to menial or domestic servants. The position in which a governess is 
placed, the station which she occupies in a family, the manner in which such 
a person is usually treated in society, certainly place her in a very difierent 
situation from that of domestic or menial servants.' 

" At first sight you may think that in both these two judgments, that of the 
gardener and that of the governess, the etymology of the words menial, 
domestic, is disregarded. On reflection you will perceive this is not so. 
Though j^ gardener may notb*' e within the walls (intra maenia) of his 
master's dwelling, his duties have reference to his master's household. 
Though a governess may live in the house of the parents of her pupils, her 
duties have no reference to the household. Quite agreeing with the Barons 
of the Exchequer in the principles they express, as far as those principles 
go, I think I have suggested a yet more satisfactory reason for their decision. 

" Whether a servant is engaged for a definite time, or hired generally, 
and whether he might or might not be dismissed by means of a month's 
warning, he may be at any time dismissed without warning for gross mis- 
conduct in point of morals, wilful disobedience, or habitual negligence ; 
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and, if 80 disnuBsed, he finrfeits his right to wages for the time he has served, 
since the last period for payment of his wages. Whether allc^^ misconduct 
is such as to justiQr instant dismisssl, with loss of wages, is sometimes a 
difficult question of ftct, or of law, or of both in relation to each other.** 

Our readers will, have been able to form some notion of the mode in which 
Mr. Frandllon has performed his self-imposed Uak^ and we think the 
extract we have above given will induce them to make a further acquaint- 
ance with the work, in which case we have little doubt they will receive 
much instruction, conveyed in an agreeable manner ; for Mr. Francillon has 
produced a very readable volume, which, in this respect, forms a striking 
contrast with ordinary law books. If the other portions are as ably done, 
Mr. Francillon will confer a benefit on the rising generation of lawyers, and 
of those **lay gents" who may desire to acquire some Jknowledge of the 
principles of the law. 

Hunter on Law Refobm. 
OhsenHUioru on Beal Property Law Reform. By Stlyester Joseph 
Hunter, iisq., Barrister-at-Law, Editor of the ^^ Law of Real Property 
Amendment Act." London: Butterworths. 

The object of this pamphlet is to advbcate a moderate course of real pro- 
perty law reform, and especially to oppose the scheme for a registration of 
titles. The learned writer winds up by asserting, '^ that no scheme of 
wholesale legislation yet proposed would be effectual to diminish the ex- 
pense of sales, or to increase the security of titles. To attain this Object 
the attention of our law makers should be directed to gradual reform ; to 
abolishing any particular rule of law which on careful consideration is 
found to work more harm than good; and to conferring such rights and 
powers as, on a like consideFation, ai^icertain to produce considerably more 
good than harm. 

»' The course of law reform here sketched is that which has been con- 
sistenily pursued by the Legislature for the last thirty years. Little is 
known upcm the subject beyond the limits of the profession ; but it is 
scarcely possible for the present generation of lawyers to realise the state of 
things which existed before the year 1830, and of which they know nothing 
except by tradition. That year witnessed the passing into law of the 
statute, which was repealed and re-enacted with considerable extensions' by 
the Trustee Act, 1850. In a great variety of cases, where an application to 
the Court of Chancery is necessary, the expeiuie has been reduced to perhaps 
one-fifth of what it w<«s, and the time employed has decreased in a still 
greater proportion. The same may be said of the Trustee Relief Act, by 
which trustees are enabled, in -many cases, to relieve themselves of their 
duties by simply paying the money into the Court of Chancery, under 
circumstances where it would formerly have been necessary to institute a 
formal suit to have the trusts declared, the expense of which would fall, in 
.tiie first instance, on the trustees, and ultimately on the fund. These acts, . 
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jmned with those af'idSd md sabaeqoeat years, simplifying the practice of 
the once-dreaded Court of Chancejry, have made that tiibunal practically 
accessible in the smallest cases, «nd thus prevented an incalculable umounf 
[ of expense, delay, and injustice. The effect is similar to that of the County 
Court Acts, through which innumerable debts have been recovered which 
must otherwise have been- lost. 

^ '^ These statutes do not bear ioiunediately oh conveyancing : it is difficult to 
explain to the non-professional reader the way in which the expense of the 
transfer of land has been diminished by recent legislation ; but every lawyer 
is i^iliar with the provisions of the statutes comprised in Mr. Shelford^s 
collection, and the effect they have had may be judged of from the fiict that 
an eminent conveyancer told the.. writer ^&t through the operation of a 
single statute (8 & 9 Y. c. 112, the Satisfied Terms Act), his fees were 
reduced nearly" one^half. This fact is most eloquent. 

*' The course of legislation thus begun has by^no means ceased. In the 
course' of the last session, Lord SV Jieonards carried through Parliament 
an act which, in spite of some blemishes introduced in» th^ House of Com- 
mons, and for which his lordship is not responsible, is an excellisQt specimen 
of the kind of law reform here advocated. A bill which has already -paiffsed 
the House of Lords in the present session, under his lordship^s auspices, is ' 
a further step in the right direction, and, as we may especially mention, 
deals with that doctrine of constructive -notice which has been before alluded ' 
to as a frequent source of hardship to purchasers.*' 
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The New Act affecting Artickd Clerics, 
The bill respecting attorneys, solicitors, proctors, and certificated ocmyey- 
smcers, containing important provisions respecting articled clerks, has under- . 
gone many alterations ; and as it is yet imcertain what shape it will finally 
assume, we do. not propose to give the biU in full, but only tiiose clauses 
which particularly affect articled clerks, and of those only such as are new 
and of an important character. These dauses relate to graduates, ordinary 
derks, university ezaminants, registration, examinations on general know- 
ledge, and.c'dilring articles, as to employments during artides, examination 
before admission, and the palatine courts. 

- Graduates.— Sec. 7 of 6 & 7 V. c. 73, is repealed, and a Bi A. or LL.B. of 
Oxford, Cambridge, Dublin, Durham, or London, or the Queen's University 
in Irdand, who after taking such d^ee, and either before or after this act 
has served under artided three years, and been examined and sworn after 
that term, may: be. admitted and enrolled, and service of a year of the term 
with the London agent, either under a stipulation in the articles, or with 
the solicitor's permission, shall be good ; and where any person has before . 
this act, and after having taken such degree, been bound for five years, he 
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may, aHer serving^three in like maimer as if he bad been bound for three 
only, and been examined and sworn, and with the consent in writing (in- 
dorsed on the articles) of the solicitor to the determination of the articles, 
be'*admitted and^enrolled ; and when the consent has been given and acted 
upon, •'the ^articles shall be deemed to, have determined as by effluxion 
oftime(s. 2). 

Ordinary clerks. — A bond fide clerk to a solicitor for ten years, engaged 
during that time in solicitors^ business, and who, before examination, shall 
produce satisfactory evidence of fidelity, honesty, and diligence, as such 
clerk, and who either before or after diis act has been bound and served 
for three years, and been examined and. sworn after that term, may be 
admitted and enrolled, service with the London agent, by stipulation or the 
solicitor's permission, being deemed good; and where any person has, 
before the passing of this act, and at any time after, been a hond fide clerk 
for ten years, and been bound before this act for five years, he may, after 
having served three years, and been examinejl and sworn, and with tHe 
consent in writing (indorsed on the articles) of the solicitor to the deter- 
mination of the articles, be admitted and enrolled ; and upon such consent 
given and acted upon the articles shall be deemed to have determined as 
by effluxion (s. 4). 

University examinanis. — ^The Chief Justices and Chief Baron, with the 
Master of the Rolls, may by regulations direct that any persons having 
successfully passed any Oxford or Cambridge examination already esta- 
blished for non-students, or any ether similar examination (to be specified 
in the regulations) hereafter established in any'of the before-meijitioned 
uiuversities, or the matriculation examination there, or other similar exa- 
mination, may be admitted and enrolled, after having been subsequently . 
bound, and having served four years, and being examined and sworn after ' 
that term ; and the said judges may revoke or alter the r^ulations, but not 
so as to allow less than four years (s. 5). 

Registration, — ^The articles, and also any assignineht, within three months 
after inrolment and registration, under the 6 & 7 Y., shall be produced 
to the registrar, who shall enter the names of the parties to and date of the 
contract and of assignment (if any), and the term of service, in a book, and 
shall mark the contract and assignment as entered, at fees of 5s. ; the book 
to be open to public inspection ; and in case the articles and assignment be 
not so produced and entered within the three months, the clerk's service 
shall be reckoned from the production and entry, unless, upon application, 
one of the superior courts, or a judge, or a judge in Chancery, shaJl other- 
wise order (s. 7). 

' General knowledge. — ^The Chief Justices and Chief Baron, with the 
Master of the Rolls, may make regulations for the examination in such 
branches of general knowledge as they think proper of all persons (not 
graduates or haying successfully passed an university examination) here- 
after becoming bound, and the regulations may require such examination to 
be passed either before becoming bound or before admission ; and the judges. 



ARTICLED CLKllKS. 89 

may revoke or alter the rules, and may appoint the examiners ; and no per- 
son required to pass such' examination can he hound where the examination 
is required to be passed before being bqund, or be admitted where it is re- 
quired before admission, unless he previously obtain from the examiners a. 
certificate of having satisfactorily passed : provided that the said judges, or 
any of them, may, under special circumstances, dispense with' compliance, 
entirely or partially, or under conditions (s. 8). 

Examination during articles. — ^The same judges may make regulations for 
the examination of persons hereafter becoming bound at any periods of their 
service, to ascertain their progress in knowledge inecessary for rendering 
them fit and capable to act as solicitors, and such examination shall be con- 
ducted by the examiners appointed under the first-mentioned act, or such 
other examiners as the said judges may appoint ; and in the case of persons 
not passing such examination to the examiners^ satisfaction, the regulations 
may postpone either conditionally or otherwise, theeifeinHnation required to 
be passed at the expiration of the term of service under articles and before 
adii^ission (s. 9). 

Other employment, — No articled clerk shall, during the term of service, 
hold any office or engage in any employment other than the employment 
of clerk in the solicitof-^s business, save as hereinbefore and in the first- 
mentioned act provided; and every person, before being admitted, shall 
prove by the affidavit required under sect. 14 of the first-mentioned act, that 
he has not held any office or engaged in any employment contrary to this 
enactment (s. 10). 

Examination be/ore admission. — This examination, under the first-men- 
tioned and this act shall be deemed to include such examination touching 
fitness and capacity to act in matters of business usually transacted and per- 
formed by solicitors, as the examiners deem proper, subject nevertheless to 
any rules to be made under the first-mentioned act (s. 11). 

Palatine courts. — =No person hcreafler bound to any attorney in either 
of the palatine courts can be admitted and enrolled in such court, unless, 
afler the expiration of his term, he have been examined in like manner as 
lequircd before admission in the superior courts or in the Court of Chancery, 
and the palatine judges be satisfied by such examination or the examiners' 
certificates of his being qualified (s. 12). 

Articles expiring in vacation. — On the bill going into committee. Lord 
Cranworth carried a clause (s. 12) to the effect that, where any of the periods 
for three, four, or five years, mentioned eitlicr in this act or in the 6 & 7 
v., shall expire in any vacation, the examination may be passed in the 
preceding term ; and in or after the vacation, the Master of the Rolls, as 
to the Court of Chancery, and any one of the judges as to the common law 
courts, may do all acts necessary for or towards the admission and enrolment 
of the person as provided in the last-mentioned act. 



GRADUATES.— /1/7/c/cJ clerk— Degree of M.A. in lSi9—Articles dated 
January^ 1859 — Filinn nunc pro tunc — 6 j' 7 F. c. 73, s. 7 — Expected Icgiski' 
VOL. VII. n 



90 BESULT OF KXAMINATIOirS. 

f ton to reKeve thmlar otuM.— -We may, in eonnectioii wHh the abore, refer to 
the fallowing decision relative to artieled clerks being graduates :— An 
articled clerk, whose articles* were, dated Jannary, 1869, had taken his ^ 
degree of M.A. in 1849. The affidavit stated that, e^ipeeting that is bill 
would be introduced which would be applicable to sqch cases as his, the 
affidavit of the due execution of his articles had not been made within the 
six months of their date, as required bj 6 & 7 V. c. 78, and they had not 
been enrolled. The court allowed them to be filed nunc pro tunc Bit 
McDonald, 1 Law Tim. Rep. N. S. 826* 



RESULT OF EXAMIKATIONa 
{Hilary Term, 1860.) 



The examiners are becoming severe enough to suit those persons %ho 
are so anxious, noW the profession is becoming profitless, in a pecuniary 
' point of view, that every solicitor should be a perfect lawyer. At the last 
examination, Hilary Term, out of eighty-tvo candidates no less than 
thirteen were sent back to their studies and their crammers. As might 
easily have been foreseen, as the candidates have now two days for answer- 
ing the questions they are required to give much better answers than 
before, so that what hears the aspect of a boon is, in truth, anything but a 
kindness. We understand that the reason of the failure of so many is^ 
that they are foolish enough (misled by some interested persons) to con- 
fine themselves to the three indispensable branches, altogether ignoring 
criminal law and bankruptcy. The consequence is, that a prima facie case 
of insufficiency is presented to the examiners, and if the three indispen- 
sable branches be not very well answered (a very unlikely thing) the can- 
didates are sure to be r^ected. We hope our renders will take a hint from 
this, and do their best to ans^r the questions in all the branches. The 
examiners have decided upon giving out on the first day the common law 
and conveyancing questions, the former to be answered before one o^clocky 
the latter (after the former are disposed of ) to be answered before four 
o^clock. On the second day, the candidates have equity, bankruptcy, and 
criminal law, each to be disposed of within a limited time, and only one 
branch at a time being placed before the candidates. This is, no doubt, an 
improvement, but it has not a very encouraging aspect for those who have 
not been diligent students, having very much the appearance of a method 
dically devised system for actually testing the real merits of the candidates. 

The examiners recommended : — 

Taylor, Johk Oddin Howard, aged ^2, who served -his clerkship to 
Messrs. Taylor and Ling, of Norwich. 

LmLBWooD, Richard Joim, age4 22, who served his clerkship to 
Messrs. CoUinson, of Doncaster. 
- Suoar;), John, liL.B., aged 22, who served his clerkship to Mr. 
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Arandel Eogen, of King's Benclf walk, Temple; and Meaan. Beeke and 
-Metcalfe, of Bedford-ro#, London. 

Batchklor, John, aged 21, who served bis clerkship to Messrs Kinga- 
ford and Dorman, of Essex-street, London. 

Duncan, Ch arises William, aged 24, who served his clerkship to Mr. 
Wm. Gray, of York. 

The Council of the Incorporated Law Society have accordingly awarded 
the following prizes of books : — 

To Mr. Tayloe, the prize of the Honourable Society of Clifford's-inn. 

To Mr. LrrrLBWOOD, the prize of the Honourable Society of Clemenfs- 
inn. 

To Mr. Shoari^, one of the prizes of the Incorporated Law Society. 

To Mr. Batchelor, one of the prizes of the Incorporated Law 
Society. 

To Mr. Duncan, one of the prizes of the Incorporated Law So- 
ciety. 

The examiners have also 4^ertified that the following candidates, whose 
names are placed in alphabetical order, passed examinations which entitle 
them to commendation : — .. 

Chamblbt, Gkorge Henrt, aged 21, who served his clerkship to Mr. 
John Simpson Buiter, of Wolverhampton ; and Messrs. Loftus and Young, 
oi New-inn, London. 

Matthews, Marmaduke, the younger, aged 22, who served his clerk- 
ship to Messrs. G. F. Hudson and Co., of Bucklersbury, London. 

SiKES, John Churchill, aged 22, who served his clerkship to Mr. Wm. 
Francis Holcroft, of Sevenoaks ; and Messrs. Loftus and Young, of New- 
inn, London. 

WoLLEN, jAHRt WiLLLAM Grantj aged 22, who served hisi clerkship 
to Messrs. Eitson, of Torquay; and Messrs. Gr^;ory, Son, and Clark, 
of elements inn, London. 

The council have accordingly awarded them certificates of merit. 

The examiners have further announced to the following candidates that 
their answers, to the questions at the examination were highly satisfactory^ 
and would have entitled tbem either to a prize or a certificate of merit if 
they had been under the age of 26 : — 

Foster, Charles Thomas, aged 81, who served his clerkship to Mr« 
Wm. Hunt, of Field-court, Gray 's-inn. 

Murray, Henry, aged 35, who' served his clerkship to Messrs. Miller 
and Horn, of George-yard, Lombard-street; and St. Martinis-place, 
/Trafalgar-square. * 

Parker, Henry WiLliam, aged 27, who served his clerkship to Messrs. 
Marshall and Sanderson, of Berwick-upon-Tweed; and Messrs. Woods 
and Jackson, of Rochdale. 

FoNSFQRD, Thomas, aged 48; who served his ' clerkship to Mr. 
Copleston Lopes Badclifle, of Plymouth. 
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Summarg of Uttiiinne. 

EQUITY AND OONVETANdNa. 

LEASE. — Free of all outgoings — Land'tax, — In an agreement for a 
farming lease, the tenant agreed to pay a rent of £40 per annum '^ free 
from all outgoings/' He afterwards claimed to be allowed to deduct from 
his rent the land-tax and commntatioh rent«charge : Held (overruling the 
decision of Stuart, Y. C.)» that the tenant was not entitled to make these 
deductions. Parish y. Sleeman, 1 Law Tim. Bep. N. S. 507. 
^ TENANT FOR LIFE.— 2 t»j&cr, cutting— Income of fund produced 
tlierehy — Tort^ remedied at law and not in equity, — ^Where timber, ripe for 
cutting, is cut by a tenant for life impeachable for waste, he is entitled to 
the income of the fruid produced by the sale^ thereof ; and the first person 
taking an estate unimpeachable for waste will, on coming into possession, 
be entitled to the capital. Where the timber so cut is not ripe for cutting — 
semble, the produceJi>elongs immediately to the first person having an estate 
of inheritance passing over all the intermediate life estates whether im- 
peachable for waste or not. But whether it belongs to him or to die first 
tenant for life unimpeachable for waste, the cutting being a tort, the remedy 
is by action at law, and not in the Court of Chancery. Therefore, under 
no circumstances can a tenant for life unimpeachable for waste be entitled, 
on coming into possession, to back interest on the produce of timber, 
whether properly or improperly cut by a previous tenant for life impeach- 
able for waste. Gent v. Harrison^ 29 Law Joum. Ch. 68. 

EQUITY PRACTICE. 

ABATEjMENT. — Mamage of a female plaintiff— Proceedings notwith- 
standing abatement — Revivor, — The marriage of a female plaintiff abates the 
suit (1 Eq. Cas. Abr. 1 ; Ayckb. Pract. 348). In the following case it 
appeared that, notwithstanding the marriage of a female plaintiff, pro- 
ceedings were continued as if the suit had not abated. Upon motion, made 
by consent of all parties, V. C. Wood ordered the suit to be revived as 
against her and her husband, and to be in the same condition as it would 
have been had an order for revivor been made immediately upon the mar- 
riage. Powell V. Heather, 1 Law Tim. Rep. N. S. 479. 

VRO'COlifFESSO.— Decree— Summons—Proceedings before chief clerk,— 
Where an order is made to take a bill pro-confesso, a time must be named 
in the order for service of such decree, within which the defendant, being 
out of the jurisdiction, is to be at liberty to set aside or vary the decree 
(86th and 87th Ord. of 1845). V. C. Wood has decided that a defendant 
against whom a decree to take the bill pro-confesso has been obtained must 
be served not only with the copy of suqh decree, but of summonses before 
the chief clerk, to carry out the objects of such decree. The time limited 
by the 86th and 87th Orders of 1845, within which a defendant out of the 
jurisdiction may apply to vary or set aside the decree, applies equally to 
a summons taken out under such a decree. Golden v. Netcton, 1 Law Tim. 
Rep.N.S. 541. 
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CORRESPONDENCE ON MOOT POINTS. 
Gentlemen, — Allow me to call the attention of conreq>ondent8 on moot 
points to the following, unanswered, in vol. 1, N. S. ^ and as the majority 
of correspondents are moot point answerers rather than mooters, I would 
call their attention to the following, which have not, perhaps, had their 
share of attention ; and I would suggest that the ahove gentlemen eon&ie 
themsclvea to them hefore ^* attacking *' the more recent ones :— 
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These are all in vol. 1, N. S., but there are several in voL 2, N. S., which 
also remain unanswered, and as most of them are important ones both, to 
solicitors and articled clerks, I should be glad if you would call attention 
to them. A Lookkr-on. 

The following are the only additions to the lists at pp. 55, 56, and on 
cover of No. 70, namely, Mr. T. G. Sandy, of Wolverhampton ; Mr. M. A. 
Troughton, Milton House, Milton-ou-Thames ; Mr. C. F. Wilson, Kes- 
wick. 

Mr. Lavender's address at p. 55 should be Bury Hall, Wolverley^ near 
Kidderminster, 

There are several moot points in this Number which arrived too late lo 
be sent round to correspondents, but that ought not to be an impediment 
to correspondence. We have complaints from gentlemen on the new and 
old lists that they do not receive any communications ; cannot this be 
obviated ? The remedy lies with our subscribers ; and we may say it is quite 
incredible to us that articled clerks should neglect the opportunities given 
them by the correspondence system : we are sure if it had been in existence 
in our student days we should have been glad to have availed ourselves of 
its evident advantages. 



No. 19. — SettUmeni — Disclaimer of Trustee. 
By a post-nuptial settlement lands were conveyed to A. B., upon certain 
trusts for the benefit of the settlor's wife and children. A. B. has never 
executed the deed, or otherwise accepted the office, or acted in the trusts, 
but has executed a deed of disclaimer. The settlor has since contracted to 
sell the lands included in the settlement, and has offered to execute the 



94 MOOT POINTS. 

purchase deed, but the purchaser requires that a new trustee should be 
appointed or a vestmg order obtained, whidi, however, the settlor refuses 
to do, alleging that he can give the legal estate and a good title without the 
appointment of a new trustee or obtaining a vesting order. Is this correct ; 
and, if correct, could the vendor sustain a bill for specific performance ? 

T. 

No. 20.—SatUffied Temu— Assigning. 

Many years ago, a satisfied term for 1,000 years had been assigned to a 
trustee of a purchaser in fee, in trust to attend the inheritance. In the 
year 1830, a mortgage was executed by such purchaser for a tenn of 1,500 
years, but no assignment was made of the satbfied term, nor did the trustee 
execute any declaration of trust of the term. In 1840 a second mortgage 
was made of the fee simple, but expressly subject to the prior mortgage ; 
and the trustee of the term joined in the deed, and declared that, subject to 
the first mortgage and the Raising of the amount thereby secured, he held 
the term for the purpose of better securing the second mortgage. The 
term has never been subsequently dealt with, and the first mortgagee 
(having foreclosed the second- mortgagee and the mortgagor) is now selling 
the 1,500 years* term. Should the^ purchassr require the old term to be 
assigned? Is the 1,000 years term a satisfied one \vithin the meaning of 
the Outstanding Terms* Act, and, if so, b it otherwise within sec. 1 of that 
act? M.J;Jf. 

No. 21. — Vendors and ParcHasers — Sale of Shares of an Estate. 

A vendor offers for sale three-tenths of an estate consisting of several 
acres of land, and stipulates that he shall not be required to show any title 
prior to a deed executed in 1820, whereby the three-tenths were conveyed 
to A. B. in fee, and that no earlier title shall be required or investigated, 
and that all recitals shall be accepted as true. The deed of 1820 recited a 
seisin in fee by the then vendor of such three-tenths, and an agreement by 
the then purchaser to purchase the same. A third person is the owner of 
the other seven-tenths, and he refuses to allow his title deeds to be inspected ; 
.-but it is known that his title commenced in 1 788, and with a will devising 
the property in question to ten different persons in ten equal portions as 
tenants in common in fee, and that the vendor in 1820 was not one of these 
devisees. Could the purchaser, notwithstanding such stipulations as above, 
refuse to complete unless it were shown that the three-tenths were different 
from those conveyed to the third party, or must he not complete without 
any requisition on or investigation of the earlier title to his three-tenths? 

H. E. S. 

- No. 22,— Lessee for Lives, 

A. is lessee of a mill for the lives of B. and C, and the life of the survivor 

of them. He is. also occupier of the mill. On the death of the cestui que 

vie surviving, can the lessee claim^ the occupation of the' premises for any 

and what period, at a fair rent, so as to enable liim to fulfil his contracts to 
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supply articles to be produced from the mill, or must he quit, afler the 
expiration of a reasonable time allowed him for the removal of his effects P 

W. M. SHEiuuNa. 
No. 23.— PFi/fa Act— Devise to Attesting Wkness, ^c. 

W. H., hy will, dated 1859, devised certain property to B., a spinster. 
To this will A. was an attesting witness. A few months after tlie execution 
of the will, but during the lifetime of testatrix, A. married B. Is tlie 
matter affected, and how, by s. 15 of the Wilb Act, 1 V. c. 26? 

My own impression is, that the validity of the devise is not thereby 
affected, for the- reasoa that A. and B. were not married till after the attes- 
tation of the mil ; and I cannot see that their subjsequent marriage can have 
any effect upon the devise. The words *^to whom, or to whose \nfe or 
husband,^' used in that section, refer, I take it, to parties filling that capacity 
at.-the time of the attestation, and is not affected by subsequent events. 

Perhaps '' Causidicus,'* ** A. K. R.*' " F. A. C.,*' or other conveyancing 
correspondent will give me the benefit of their opinions upon the point 

John W. S. Lavender. 

No. 24. — Going Armed — Penalty. 

"What is the penalty imposed^ by the 2 Edw. 3, c. 3, for going or riding 
armed? and would a sword-stick come under the denomination of a 
'^ dangerous or unusual weapon ? '* Also, supposing it to be not unlawful 
to carry a sword-stick, under what circumstances \Tould it be lawful to use 
it? M. G.B. 

No. 2b.^Tetiant/or Life. 

An estate is devised to A., for life, and on his death to his son B., an 

infant, for an estate tail. A. is desirous of obtaining a loan upon the 

property. Can A., by virtue of the 3 & 4 M'. 4, c. 74, charge the property 

with a mortgage debt without the concurrence of B., the tenant in tail in 

remainder ?' M. G. Booty. 

No. 26,^-Banki'uptcy. 

A., a trader, before he commits any act of bankruptcy, draws a promissory 
note for £50, payable to B. or order, then A. commits an act of bankruptcy, 
and afterwards B. indorses . the note over to C. Who is the petitioning 
creditor P M. <t. Booty. 

No. 27. — Married Woman^s iieversionary Interest in- Personal Estate, 
By 20 & 21 V. c. 57, married women are enabled to dispose of every 
reversionary interest in any personal estate to which they may become 
entitled under any instrument (except a marriage settlement) made after 
the 31st of December, 1857. 

Does this act apply where the reversionary interest is under a will dated 
before 31st December, 1857, the testator having died after diat date ? 

i am of opinion that it does, the act of 7 W, 4 and 1 V. c. 2G, s. 24, having 
enacted " that every will shall be construed, with reference to the real 
estate and personal estate comprised in it, to speak and take eflTcct as if it 
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bad been executed immecUately before the death of the -tiestator, unless a 
contrary intention shall appear by the will." N. R. 



^wtatta to ^oot joints. 

No. 19.'r'SetUem€ni^Di9claimer of Trmlee (anU^ p. 98). 

This case is not very dearly itated ; the mooter does not say whether 
the settlement was made inconsequence of an agreement entered into before 
the marriage or not — for upon this must the answer depend. If there was 
no agreement made, the settlement would then be voluntary, and yoid as 
against a subsequent bonft fide purchaser ; the" husband is possessed of the 
legal estate, can make a good tiUe, and enforce specific performance ; but if, 
on the other. hand, the settlement was made in consequence of an agree- 
ment entered into before tiie marria^, the consideration being -marriage, 
and therefore a yaluable one, the purchaser's objection to t{ie title is per- 
fectly right, and a court of equity would not enforce specific performance 
of the contract (Cruise's Dig. vol. 4,' Tide 82, Deed, c. 28, ss. 28—74). 

J. H. 

Note.— Our correspondent seems to have overlooked the doctrine that a 
sale to override a voluntary settlement cannot be. enforced by the settlor 
(Johnson v. Le., T. & B. 281 ; Smith v. Ga., 2 Mer. 123 ; Fry on Spec. 
Perf. 113, 268).— Eds. 

No. 22. — Lessee for Lives (ante, p. 94) 
It was settled in Leedford v. Barber (1 T. B. 95), that where a lease is 
granted for the life of the tenant, or of imy other person, it was determined' 
by their respective deaths, on the happening of which event it will immedi- 
ately cease, llierefore, on the ruling of this case we have no hesitation in 
sayuig that A. would be obliged to quit on the death of the cestui que vie, 
^^^^^^^^ J. H. (Equitas.) 

Bebatins Societies. 

Gentlemen, — We have formed a society in Halifax for the discussion of 
moot points, &c. There are only five articled clerks in Halifax, and the plan 
we have adopted is this. The person proposing the question acts as chair- 
man for the evening, and two take the affirmative, and two the negative. 
The reason why I mention this is, that if any of your correspondents are 
desirous of establishing a debating class, they may do so upon the above 
principle. During our debate on Monday, the. 5th inst., the following 
question arose : — '* A., the owner of certain enclosed^ lands, grants an 
authority accprdingto the stat. 11 & 12 Y. c. 29, to shoot hares. B. is the 
occupier of the land." Can the owner, occupier, and authorised person 
shoot hares at one and the same time without a game certificate? 

I should feel obUged if you would kindly insert the above in ypur next 
CiiRONiCLK. Yours, &c., Walter Storey^. 
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ISotitti of TStia SSooiul. 

BlGO*S COICFLBTB EDITION OF EziSTmG STATUTES. 

Specimen Volume of Proposed CompUle Edition of Existing PubUc Statutes: 
being a Collection of Public Statv^e^ relating to ihe General Law of England^ 
passed by the SBventeentk Parliament of the United Kingdom^ 20 $- 21 F. 
1857, to 22 y., sess. 1, 1859 (as amended to dose ofUss. 2, 1859^, toUh 
Explanatory Preface^ Tables of all the Public Statutes passed during each 
Session, Register of Public Statutes amended^ jrc., arid Indexes to Englifk 
Statutes, Edited by James Bioa. London : Simpkin and Co. 

We have before had occasion to call attention to the strictures of Mr. 
Bigg on thfi defects of the Statute Book, and his proposals for a reform. 
There can be no doubt that Mr. Bigg's experience entitles him to give an 
opinion on these matters, and we have no doubt that the profession will be 
willing to consider his views. Respecting the defects of the statute book 
there can hardly be two opinions : the only question is as to the effectual 
mode of getting rid of the existing objectionable state of things without 
risk .of bringing into operation a still worse system. Mr. Bigg refers to 
the various discussions in Parliament respecting the defects of the statute 
book, and as to the risks incident to consolidation, and observes-^** One result 
of these discussions appears to be that there are difficulties in the way of 
effecting any extensive system of consolidation which cannot be overcome, 
unless Parliament in this matter were virtually to delegate their powers of 
legislation to a public board." Mr. Bigg then refers to tiie recommendations 
of the Statute Law Commission In favour of an edition of Existing Statutes, 
and observes that they recommend a new edition of, the statutes passed 
since the Union, the advantage pf which to the public would be considerable, 
even if no consolidation were effected ; this edition to be confined to -the 
statutes and parts of statutes now remaining in force ; those statutes only 
to be omitted which are without reasonable doubt inoperative ; and to be 
accompanied by notes (where necessary) explanatory of the reasons for 
inserting or omitting any enactment, and also respecting the connection of 
each act with other statutes, but not (as a general rule) by notes of any 
other character. They state that the new edition should be arranged so as 
to enable all persons to obtain what they want at a moderate price, without 
being compelled to buy at the same time a large quantity of what they do 
not want ; and that the' utility of the suggested edition would be much 
diminished, unless the acts which have ceased to be in force, from any ' 
reason whatever, were omitted from it. They also state that they have 
entered into particulars as to the possibility of publishiifg a useful new 
edition of the statutes, because they believe there are persons who consider 
that any satis&ctory consolidation of them is impossible ; and in reference to 
the common 4to ecQtion of the stati^tes in 41^ volumes, they draw attention 
to the fact that the first nine volumes, containing the acts down to 4 Geo. 3, 

VOL. VII. 1 
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were published dmultaneously, or nearly so, uDder the care of an editor, 
Mr. Owen Ruffhead, and contain only the acts which remiuned in force at 
the time of publication, and that the remaining volumes are merely a series 
of periodical publications. This report also contained a para^^raph recom- 
mending that the new edition should be arranged in par^ or fasciculi, each 
containing one of the classes; and a statement that her Majesty *s printers 
will be willing to print such an edition without expense to the public, 
beyond stipulating for the purchase by the Government of the same number 
of copies as are now taken of the acts of every session for the use of magis- 
trates, and for other public purposes ; but it was afterwards ascertauied 
that the classification upon which the last recommendation was based was 
imperfect and unsatisfactory; and that the proposal of her Majesty^s 
printers, although prefaced with the attractive words ^^ toithoui expense to 
the puhUc^^ was accompanied by a stipulation which would hav^ bound the 
Government to purchase about 4,135 copies, and the public to pay, by way 
of purchase-money, a sum very considerably exceeding any amount of 
charge that could be made if' the same number of copies were printed by 
her Msyesty^s printers under the direction of Government, at the expense of 
the public. This report was agreed upon on the 12th February, but was 
not presented to Parliament until the 10th June ; and the editor of this 
volume has reason to believe that this delay was, in some measure, occa- 
sioned by the consideration of his plan, and that if the change of Govern- 
ment had not taken place, and the commission had continued, such plan 
would have met with the approval of the majority of the commissioners. Mr. 
Bigg then states his own proposals to Government for the publication of an 
edition of existing statutes, from which we take the following par- 
ticulars : — 

^* First. Statutes relating to the General Law of England. — * To edit and 
publish (without any aid from the public revenue, or any stipulation for the 
purchase of copies by Government) a complete edition of the ** Existing 
Statutes relating to the General Law of England,*' unifonn with the ^^ Sta- 
tute Book for England," provided that the text of the statutes printed 
therein receive, previous to the publication of the work, the sanction of 
some authorised officer.' 

*' Second: Statutes relating to Great Britain and Lreland. — 1. * To edit 
and publish a complete edition of all the existing public statutes, passed by 
the {Parliaments of the United Kingdom, relating to Great Britain and 
Ireland, at the rate of 2,400 pages annually ; provided that her Majesty's 
Government will subscribe for 1,250 copies, for the use of the legislature 
and public offices, at a reduction of forty per cent, from the publication 
price.' 

" 2. * At the close of each session, the sheets containing statutes in which 
amendments have been made, to be reprinted, and 1,250 copies supplied 
to perfect the work to that time : such sheets to be included in the 2,400 
pages to be annually published, or otherwise to be charged at the same 
rate.' " 
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• In a supplementary paper of obserrations Mr. Bigg submitted the follow- 
ing matters : — 

^* Ist. * That any new edition of existing statutes should be circulated to 
the same extent as the current statutes. According to the latest informa- 
tion I have been able to obtain, 2,280 copies of the foolscap folio edition of 
the current statutes are supplied to Government at three fiurthings per sheet 
of four pages, for the use of the legislature, public offices, and courts of 
justice ; in addition to 1,905 copies of the 4to. edition printed for the use of 
resident acting justices of the peace ; making together 4,135 copies of the 
current statutes circulated at the public expense.^ 

* The cost of 4,135 copies of the post 8vo. edition at 9d. per 96 pages 
would be— per copy^ 2s. 9|d., and for the 4,135 copies, £581 19s. 8;^. — 
bemg £233 7s. 2 jd. less than the sum paid for 2,230 copies of the foolscap 
folio edition. This comparison assumes that in both editions the statutes 
of the session are {Minted without abridgment and with tables and indexes 
complete^' 

^^ 2nd. *' That any edition of statutes published with the aid of Government 
should be accessible to the public by purchase at a moderate price. To 
meet this suggestion I should be willing to stipulate that the proposed 
edition should be kept constantly on sale in single copies, at a price per 
copy one-third higher than the price paid for the copies purchased by 
Croyemment.' " 

Mr. Bigg then makes some strictures on the existing mode cf framing 
and editing the statutes, and gives some instances of indirect references to 
statutes passed in 1859, and points out how these should have been avoided. 
He then gives a startling list of j>ublic acts affected by the statutes passed 
last session, which are omitted in the Chronological Table appended to tbe 
statutes at large. For these we must refer to pp. 17 — 22 of the Explanatory 
Preface to the Work. Mr. Bigg then attacks the validity of the Queen^s 
printer's patent so far as relates to the exclusive right of printing acts of 
Parliament. 

The point of most practical interest to our readers is the one which 
appears to have come out very gradually by means of Mr. Bigg^s persevere 
ing efforts — ^namely, that any edition of the public statutes may be referred 
to by counsel and the judges, and that it is not necessary to have a Queen^s 
printer's edition. 

We have examined Mr. Bigg's specimen volume of the " Proposed Com- 
plete Edition of the Existing Statutes," and it certainly appears to us that 
in point of convenience, price, and completeness, it is much preferable to 
the present system, and we feel little doubt that if the issue depended on 
these points alone the verdict would be in favour of Mr. Bigg; but there 
are weighty pecuniary interests involved in the proposal, and, as if this 
alone were not enough, there is the old enemy, routine, prepared to give a 
dogged resistance to any change, and we much fear that Mr. Bigg will find 
these too powerful for him, at least for the present. 
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Biao*8 Railway Aon. 

A CoOeetUm of 0^ PMie Oeneral AeU Jbr ClU ^egvlaiUm of RaOwa^i: m- 
ehding- the OompanieM Lands and RaUmayM CEowta ConsoUdalion AeU^ 
1888— 18(i$, ipti% Otnerdl Index. Bigbth Edition. Westmiiuter : 
WoterlowB. 

The aboye wo^rk is edited by Mr. Bigg, ind the fact that teren pre- 
Tioiu editions hare been exhausted, wiU indicate that the yplnme is 
found to be useful to those who are concerned in railway mattera. It has a 
yery fu$L index, which would of itself be an acquisition, as being a siib guide 
to Uie existing statutes, and referring to then, and not to Uie pages of Mr. 
Bigg^s work. 

BiGO*8 Standino Obdbbb, 1880. 
The Standing Orden of ihe Lorde and Common$(/br Seenon 1860J rdadoe 
to Private BUU ;. with Appendix^ containing TabU of Peee charged at the 
House of Commons, Standing Orders of the House of Commons relative to 
PubUc Matters, and other information respecting the Proceedings necessary to 
he taken by (he Promoters and Opponents of BiOs; and wUlk copious 
Indexes. Westminster: Waterlows. 

The title of this work speaks for itself. For those engaged in parlia- 
mentary proceedings it must be indispensable, and Mr. Bigg's introductory 
statement of the alterations and amendments of the standing orders during 
the last session will be particularly useful. 
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KQUmr AND CONVETAKCIHO. 

FEME COVERT.— Breach of trust—SeparaU estaU without power of 
anticipation.— The following decision is in accordiMEice with the rules adopted 
by courts' of equity as to the 'separate estate of married women — namely, 
that where there is no clause against anticipation, it is liable to make good 
the misfeasances of the married woman, but that if there be a clause against 
anticipation this cannot be done as to future income to arise from the s arate 
estate. A married woman who was an annuitant under a will for life, for 
her separate use, without power of anticipation, was appointed executrix ; 
but failing in obtaining probate, took possession of and misappropriated the 
estate. In an administration suit asking the usual accounts against her, but 
not referring to her separate estate : Held, that the arrears of the annuity 
were applicable to make good her misfeasances, but not the accruing pay- 
ments. Pemberton y M'GiUy 8 Week. Rep. 290. 

FEME COYERT.—Equiiy to settlement^^SsUlement of the whole /und^ 
Assignee of husband [see ante, p. 64, and add a reference to the following]. 
— ^Where p. married woman whose husband has become bankrupt is entitled 
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to a fund under £300, th$ court will settle the whole fiind upon her, not- 
withstanding that she has eneam)>ered mhh share. But (which is an im- 
portant point, frequently orerlooked) in case she dies without children, the 
assignee of her husband is entitled. In re Tubb'8 EttaU^ 8 Week. Bep. 270. 

FELONT.— TViijIee andce»tw que trust.^We have eh«where (Com. L. 
Princ pp. 1, 2) stated that where an act amounts to a felony the private 
remedy is in general suspended until after prosecution : this doctrine was 
recognised in the following ease, where it i^peared that A. committed a 
forgery upon a banking company (B.), was prosecuted by them, and a true 
hill found against him by the grand jury. At the same assises A. was tried 
upon another indictment for forgery upon another banking company (C), 
to which he pleaded guilty, and received sentence of penal servitude. The 
judge directed £.'s indictment, to which A. had pleaded ^* Not guilty,*' to 
stand over, as justice was satisfied by the sentence already passed upon A. 
Previous to conviction A. had assigned all his estate for the benefit of his 
creditors : Held, that the banking company (B.) were entitled to prove as 
creditors of A. under this assignment for the amount paid by them upon the 
forged cheque, and that they had not forfeited their right by abstaining fi:om 
pressing for an actual' conviction upon the indictment preferred by them. 
The Dudley and West Bromwieh Banking Company v. SpUOe^ 8 Week. 
Sep. 351. 

FORFEITURE.— 22 & 28 F. c. 36, «. A:^Retrospeotive operation ofstatuU 
— Relief against breach of covenant to insure— Costs, — This is a decision on 
the provision in Lord St. Leonards* Act respecting a breach of a covenant to 
insure (see 1 L. C. X. S. 323, 326). The court has power under the 4th 
section of 22 & 23 Y. c 35 to grant relief against a breach of covenant to 
insure, though that covenant was entered into previously to the passing of 
the act The party who is restrained from enforcing the right of forfeiture 
is primft fode entitled to his costs in equity, but they will be refused if he 
makes a vexatious defence. Page v. Sennit^ 8 Week. Rep. 339. 

LEGACY.— Be^ue^r of railway shares — CaUs — Liability ofspedfc legatee 
of shares to pay ealls,-^la the following case, V. C. Kindersley laid down a 
rule with respect to bequests of railway shares, to the efiect that where a 
testator bequeaths shares, and there remains any payment to be made to 
constitute the legatee a complete shareholder, that ought to be made out of 
the testator's estate, but that calls made subsequently to the testator^s death 
on shares of which the testator' was complete owner should be borne by the 
legatee. The testator left ** to his son H. any shares in railways, mines, 
and other undertakings, that might belong to him at his decease : " Held, 
that this bequest imposed upon the legatee the onus of paying all calls 
accruing due subsequently to the testator^s death. Day v. Day, 8 Week. 
Bep. 288. 

MISREPRESENTATION.— Mor(^a^«—ilc/wiwc« on faith of an iUusory 
grant — Suit for repayment — Remedy in equity — Concurrent jurisdiction, — ^The 
following is a case of importance as to the efiect of a misrepresentation by a 
person of a fact which ought to have been within his knowledge. It was 
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attempted to be argned that courts of equity will not give relief in cues at 
misrepresentation, where there was no 'privity between the party making 
the misrepresentation and the party damaged thereby ; that in the cases 
where rehef had been afforded there existed a fiduciary relation and corre- 
spon^ng dnty arising thereout; and, therefore, the misrepresentation 
involved a breach of duty on the part of the trustee, as it is his special 
function to know the truth of what he represents. Where this, fiduciary 
relation did not exist, it was' contended that the only remedy was at law ; 
but the court of appeal decided otherwise, holding, indeed, that there was 
a remedy at law, but deciding that the case belonged to the class in which 
coj^rts of law and of equity have a conmion jurisdiction. The doctrine of 
Lord Eldon, in Evans v. Bi. (6 Yes, 174), was referred to, to the effect 
that it is a very old head of equity that if a misrepresentation is made to 
another person going to deal in a matter of interest upon the faith of that 
representation, the former shall make that representation good. The court 
also referred to the doctrine we have elsewhere stated (F. Bk. 281), that 
the assumption by ^ court of law, of jurisdiction over any subject-matter of 
equitable jurisdiction, does not take away the latter jurisdiction : that can 
be done only by express statutory enactment. It appeared that A. agreed 
to advance £300 to B. pn security of certain property in Middlesex, a lease 
of which, at a peppercorn rent, B. represented was about to be granted to 
him by C, the landlord. G. also wrote at B.*s request to A.'s solicitor to 
the same effect. Shortly afterwards, C, knowing (as alleged) that A. was 
about to advance the money on that security, executed a lease of the pro- 
per|;y to B. ; and on the faith of the assurance and letter, and of the lease 
so granted, A. advanced the money ; and a mortgage to him by way of 
underlease was executed by B. A. afterwards discovered that C. had, a 
few months before, executed a lease of the same property to B., who had 
mortg^ed it to another person. That lease had been registered. A. 
accordingly filed a bill against B. and C. for repayment of the money. B. 
was then insolvent. C. alleged in his answer that he had forgotten the 
lease at the time of his execution of the second, and that no part of the 
£300 came to his hands : Held, that the case was within the jurisdiction of 
the court, and that A. was entitled to a decree gainst 0. for repayment of 
the £300 and interest. Slim v. Croucher, 8 Week. Rep. 348. 

PARTNERSHIP.— Parfncrirftip assets— Interest— Current account.— It is 
settled that interest cannot be claimed, except by an express or implied 
contract, or by the operation of the law of custom and dealing (Denton v. 
Ro., 3 Campb. ^93), or by statute. As to implied contracts, none of the 
authorities go beyond this, that, if by an instrument a given day be fixed 
for payment, the court has implied from that a contract to pay interest from 
and after. that day. In the following case it appeared that a business was 
carried" on in partnership, without any written articles, by A. and B., and, 
after the death of B.^ by his executor C. The amount drawn from the 
partnership by C. exceeded that drawn by A. by £2,000, which remained 
as a debt due to A. at the time of his death : Held, in the absence of either 
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express or implied contract to that effect, or of evidence as to the course of 
dealing, that this debt did not bear interest. Ehodes y. Rhodes^ 8 Week. 
Bep. 204. 

PATENT. — InspecHon-rTaldng samples for analysis — Jurisdiction. — ^The 
following case shows how much further courts of equity will go than courts 
of law in following up the right of inspection by directing a dealing by way 
of analysis or otherwise, with the articles to be inspected, so as to furnish 
fall means of information. In axi action commenced by A. against B., the 
proprietor of a newspaper, for an alleged infringement, in the type used in 
printing the paper, of A.*s patent, the Court of Exchequer refused to grant 
an order for the delivery to A. of a portion of the type, for the purposes of 
analysis. Having subsequently filed a bill in equity against B., an order 
was made for inspection and the delivery of a competent portion of the 
type for the purposes of analysis. Observations upon the jurisdiction of a 
court of equity to grant inspection in patent cases, and as to the necessity 
of antecedent proceedings to enable the court to grant a perpetual injunction 
at the hearing. The Patent Type/ounding Company v. Walterj 8 Week. 
Bep. 353. 

POWER OF ATTORNEY.— Power to mortgage^Payment to agent.— 
The following case is one of some importance, as to the effect of a power of 
attorney containing general words. A. gave to B. a power of attorney to 
receive his rents and official salary, &c., and to act generally in his affaiirs 
as fully as he himself could : Held, that this power, taken together with 
certain correspondence, authorised a mortgage of policies. B., an agent 
under a general power of attorney, had in his possession certain moneys of 
C, and also two policies belonging to A., his principal. B., representing 
that he acted by the direction of A., borrowed a portion of those moneys, 
and assigned one of the policies as security ; but he never paid any portion 
of the money to A. : Held, that as between A. and C, there was a good 
payment to A. Perry v. HoU^ 8 Week. Rep. 291. 

PUBLIC COMPANY.— i:aii(i» Clauses Act— Equitable tenant for Ufe^ 
Trustees — Conveyance. — ^The 7th section of the Lands Clauses Act does not 
enable an equitable tenant for life to convey to a railway company without 
joining those parties in whom the legal estate is vested. Lippincott v. 
Smyth, 8 Week. Rep. 336. 

PUBLIC COMPANY.— TFtnd%-up Acts— The Statute of Limitations 
runs against a simple contract creditor of a company which is being wound up 
under the Winding-up Acts.-^After an adjudication of bankruptcy, the sta- 
tute of limitations will not run, so as to bar by subsequent lapse of time, 
the creditor's right to prove (Exp. Ross, 2 Gl. & J. 46, 332). In the follow- 
ing case it was contended that an order for winding-up a company had a 
similar effect, but V. C. Stuart considered it to be against the whole policy 
and scope of the Winding-up Acts to treat the assets coming to the hands 
of the official manager as if they were to be dealt with on the footing of that 
trusteeship which is recognised in bankruptcy. The facts were that F., in 
the year 1846, was the holder of a debenture note of a bank, which was 
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payable in February, 1850. A winding-up order againt the bank was made 
in Jnly, 1850. The debts were all paid before the end of the year 1857,- 
and^a dividend out of the assets was returned to the contributories. In 
November, 1859, for the first time, F. filed an affidavit in support of a 
claim- in respect of the debenture note : Held (confirming the decision Of 
the master), that the claim of F. was barred by the statute of limitations. 
Be Forrest, 1 Law Tim. Rep. N. S. 447. 

SCOTCH LAW.--22 j- 2^ Vict, c, ^-^Power of the Court of Chancery 
to send a case to Scotland, — By the 22 & 23 V. c. 63, if in any judicial pro- 
ceeding it is thought necessary or expedient to ascertain the law applicable 
to the case, as administered in any other part of her Majesty's doihinions 
where the law is difierent, a case may be prepared and settled, and an 
order made to remit it to the court whose opinion is desired (1 L. C. N. S. 
359 — 361). It has been decided that where the Court of Chancery, for the 
purpose of disposing of a case depending before it, thinks it expedient to 
send a case to any other court in the Queen's dominions, where a different 
law is administered, it can, in its discretion, do so. Such case must state 
shortly, but sufiiciently, all the facts, and the foreign court would, prim& 
fade, act in the same manner with respect to it as courts of common law in 
this country would do upon a case sent under the old practice. Lord y. 
Colvin, 8 Week. Rep. 201. 

TRUST,— Investment--New East India Zoan— 22 ^28 Vict. c. 35, ss, 
30, 32. — ^The following is a decision on Lord St. Leonards' Act, the 22 & 23 
y. c. 35 (see 1 L. C. N. S. 324, 333). The coprt will in no case authorise 
trustees to invest trust money in the New East India Stock. Re Fromow^s 
Estate, 8 Week. Rep. 272. 

EQUITY PIIACTICE. 

COSTS. — Taxation — Dismissal ofhiUin part — Interrogatories — Account — 
Fraud. — ^The following case shows the difficulty which often arises in the 
taxation of costs where a bill is partially dismissed with costs. There, so 
much of a bill for an account against trustees, and to have various sums 
claimed by them disallowed, as charged fraud, was dismissed with costs, 
^jid accounts were directed. The master, in taxing the defendant's costs, 
had refused to allow to the plaintiff any costs whatever in respect.of the 
interrogatories, answer, or production of documents ; considering that all 
these items were unnecessary upon a mere bill for an account : Held, that 
the master was not justified in disallowing these items without distinguishing 
those portions which related to the part of the bill which had not been dis- 
missed, and as to which his certificate was sent back for review. Heming v. 
Leifchild, 8 Week. Rep. 352. 

COSTS. — Taxation — Three connseVs fees^-Appeal — Great additional evi^ 
dence and increased briefs. — ^The general rule, that upon a taxation between 
party and party the costs of two counsel only can be allowed as against an 
adverse party will not be departed from except upon very special cir- 
cumstances. The plaintiff obtained a decree from which the defendant 
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appealed. Upon the he . ,nng of the appeal, which occupied Beven days, and 
in which the brie& we^s nearly doubled in size, the plaintiff employed 
three counsel. Upon t xation of the plaintiff *8 costs as between party and 
party : Held, that the costs of two counsel only could be allowed, and the 
certificate of the taxing-master referred back to him for retiew in this par- 
ticular. Pearoe v. Lindsay^ 8 Week. Rep. 854. 

MOTION FOR DECBER.— Bight to read armbers.—On motion for de- 
cree a defendant is not entitled to read his answer agslnst tlie plaintiff with- 
out notice, but a plaintiff is entiUed to read a defendant's dnswer against the 
san-e defendant without notice. A defendant is entitled' 'to read his whole 
answer against the plaintiff without notice, 4f the plaintiff reads any part of 
such answer. A plaintiff cannot read the answer of one defendant against 
/another without notice. A defendant cannot read the answer of another 
'^defendant against the plaintiff without notice. Stephens y. Heathcotty 8 
Week. Rep. 386. 

PUBLIC COMPAHrT.— Infant— Guardian ad Htem-^JRaihoay company— 
Trustee — Costs. — When an infant appears upon a petition for the investment 
of trust ftinds in which he is interested, the special appointment of a guardian 
ad litem is necessary. Where a petition is presented for the investment of 
the proceeds of railway pui^chase-money, the produce of trust estates, the 
trustees being made respondents in such petition, arc entitled to their costs 
as against the company. In re The Duke of Cleveland's Harte Estate, 8 
Week. Rep. 336. 

PUBLIC COMPANY. — Purchase money of entailed estate— Payment out 
of court — Disentailing deed. — ^AVhere the purchase-money of an entailed 
estate is of small amount, the court will order it to be paid out without 
requiring a disentaihug deed. Sowry v. Sowry, 8 Week. Rep. 339. 

TRUSTEES.— TVitf^ec Relief Act-— Tenant for life in remainder.— When 
A fund which has been paid into court is settled on two successive tenants 
for life, an order may be. made for payment . of the dividends to the first 
enant for hfe, and, on proof of his death, to the second, without anyv 
further petition. Re Brent, 8 Week. Rep. 270. 

COMMON LAW. 

EVIDENCE — Estoppel — Invoice — Parol evidence to explain terms of — 
The general rule is that parol evidence is not admissible to vary the terms 
of a written contract, qt to show that one of the parties to it was not a 
contracting party ; but it may be shown by parol evidence that a document, 
even purporting on its face to be a. complete and formal contract between 
the parties, never in fact was a contract at all (Pym v. Oa., 25 L. J. Q. B. 
274 ; Ferness v. Me., 27 L. J. Ex. 35). The following case shows that this 
is applicable to an invoice of goods, it having been held that it is competent 
to a party whose name appears at the head of an invoice as the vendor of 
certain goods, to show that he was not the seller, and that the invoice was 
only made out i«x those terms, and included those goods for the convenience 
of the real parties to the contract. Holding v. Elliott, 8 Week. Rep. 192. 
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FALSE IMPRISONMENT.— ilrr<»<^iStorcA-toaiTant—i2ea40fia52e and 
probable cause^ — ^A direction in a search-warrant to arrest the person in 
whose custody the goods alleged to be^tolen are, is consequent upon the 
warrant. It appeared that the defendant, a miller, having seen some sacks 
with his marks made up in sonie packages of waste, the property of the 
plaintiff, went and made an information before a magistrate and obtained a 
search-warrant. The warrant, in the usual form, directed a constable, 
if he found any of the informant's property, to arrest the plaintiff. The 
phiintiff was accordingly taken into custody, but the case was afterwards 
dismissed, and the plamtiff brought this acdon. At the trial the judge held 
there was reasonable and probable cause for obtaining the seardi-warrant, 
but not for the arrest if it was not necessarily involved in the other : Held^ 
that the warrant to arrest was issued as a matter of course as a part of the 
search-warrant, and the defendant having reasonable and probable cause 
for laying the information in the first instance, was not responsible in 
damages for the subsequent arrest. Wyatt v. White, 1 Law Tim. Rep. N. S. 
617 ; 8 Week. Rep, 307. 

GUARANTEE.— ^i?efeo*€ of surety by act of party guaranteed — Neglect to 
perform act undertaken by principal, — If a party guaranteed does any act 
injurious to the surety, or inconsistent with his right, or omits -to do any 
act^hich his duty enjoins him to do, and the omission prove injurious to 
the surety, the latter is discharged. A. entered into a contract with B. to 
prepare certain fittings for a warehouse ; one of the conditions of the agree- 
ment was, *' B. shall and may insure the said fittings from accident by fire.** 
C. agreed to become security for the due- performance of the contract by 
A. Before he signed the guarantee he was told he ran no risk, as B. was 
bound to insure against fire. After a large quantity of the fittings had been 
completed, they were destroyed by fire. B. had neglected to insure : 
Held, that his neglect to do so had discharged the .surety. Watts v. ShvUU" 
worth, 1 Law Tim. Rep. N. S. 516. 

JUSTICES.— iSiinwnary Proceedings Act-^Case [see Diet. pp. 96^98; 4 
L. C. 142—144; 6 Id, 97, 126].— Justices cannot be called on to grant a 
case on summary proceedings before them to enforce payment of a rate, 
where an appeal against the rate lies to the quarter sessions, and the only 
objection raised is as to the validity of the rate, on the ground that the party 
derives no benefit f^om the works for which it was made. lieg. v. Justices 
of Gloucestershire, 1 Law Tim. Rep. N. S. 294. 

LANDLORD AND TENANT.— Tenrfcr to one joint tenant ofcnrnpenaa- 
tion — Contract. — ^In 2 Bl. C. 183, it is said that any joint tenant is not 
capable by himself of doing any act which may tend to defeat or injure the 
estate of the other ; and this was attempted to be applied to cases of con- 
tracts, though Blackstone was evidently referring to estates. It appeared 
that the defendants (co-tenants) were let into possession of land under an 
agreement to give up possession at any time on payment of a fair equivalent 
for the crop : Held, that a tender to one co-tenant only of compensation for 
the crop was a sufficient tender; to the others, so as to entitle the land- 
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lord to maintain ejectment. Loddiges t. Lister, 1 Law Tim. Rep. N. S. 
548. 

MARRIAGE CONTRACT.— JVomwe of marriage—Plaintijgrs engage- 
ment to another person. — Precontract is not, since the 4 6. 4, c. 76, any 
ground for the avoidance of a suhsequent marriage with another person. 
Accordingly, it was decided in the following case that the existing engage- 
ment of the plaintiff fb another person^ of which the defendant was ignorant 
at the time of an agreement by the plaintiff and defendant to marry, is no 
defence to an action on the agreement. Beachey t. Brown, 8 W. R. 292. 

NOTICE OF ACTION.— Fafec imprisonment— Malicious trespass, 7 5* 8 
G. 4, c. 30. — By the Malicious Trespass Act, persons found committing 
the offence may be arrested ; and before bringing an action in respect of any 
arrest, notice of action must be given. On a Sunday night a female who 
occupied a house, the property of the defendant, saw one of two men who 
Were together, throw a stone at the window. She sent for the defendant, 
told him, and described the two men, saying it was the one with the stick 
did it. The defendant followed and arrested both. The plaintiff was the 
man who .held the stick, and who had actually thrown the stone : ' Held, 
that the defendant was entitled to notice of action, under sect. 41 of the 
statute. Jones v. HoweU, 1 Law Tim. Rep. N. S. 330. 

NUISANCE. — Highway — Quarry in waste land near to — Ifuty to fence, — 
In Barnes v. Ward, 9 C. B. 392, it was decided that when a public nuisance 
is created, and an individual suffers an injury, he may maintain an action in 
respect of such injury, though he may by an accidental act have become a 
trespasser. Where the defendants were owners of waste which was bounded 
by two highways, and in which there was a quarry worked by their 
licensees, and ^e plaintiff, not knowing oi the quarry, passed over the 
waste' in the dark to get from one road to the other, and fell into the 
quarry : Held, that no duty was cast upon the defendant to fence, as the 
digging the quarry did not amount to a public, nuisance within the principle 
laid down in the above case of Barnes v. Ward. HounseU v. Smith, 8 Week. 
Rep. 277. 

PATENT. — Assignment of parts of— -Action by assignee — Plea in abate- 
ment — Infringement — Nonjoinder of parties, — ^In the following case two points 
of some novelty were considered — namely, first, whether the assignment of 
a part of a patent to an assignee would be valid ; and secondly, whether, if 
vidid, the assignee of a part is liable to be defeated in his action because he 
has not joined others having an^ interest in the patent, but no interest in 
the particular damages. It was held that a part of a patent, separate and 
distinct from other parts, may be assigned, and the assignee may sue in 
respect of an infringement of such part without joining as plaintiff parties 
having distinct interests in the other parts, but no interest in the damage 
sought to be recovered. DunnicUffY, Mallet, 1 Law Tim. Rep. N. S. 51. 

PATENT. — Extension — Principles on which extension is granted — Accounts 
— Assignee.-^To obtain the extension of a patent, the applicant must show 
its merits, the endeavours of the parties interested to bring it out, and their 
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failure iff obtain an adequate remmieralion. For this jmrpoee latuifiietoiy 
accounts mi|8t be produced and TeriBed. An extension will be granted to 
the assignee of a patent on an adequate remuneration being seciired to the 
patentee. In re MarkwicVs Patentj 8 Week. Kep. 838. 

COMMON LAW PRACnCX. 

ABBTTRATlOl^.— Reference— Legal adviser being present to assist the 
arbitrator, — The following case shows that the parties to a reference may 
preclude the arbitrator from calling in legal assistance. . Thus, in a refer- 
ence where it has been agreed between the parties that the arbitrator was 
to decide upon the matters in dispute irrespective of legal questions, and that 
no lawyer was to be called in, the arbitrator has no right to have his own 
private attorney with him, to advise or take notes, if either party olgeets. 
Proctor V. WiUiams, 8 Week. Rep. 190. 

INTERPLEADER.— OotJii 6y an insolvent-Security for coito.— Where 
an insolvent claimed goods and furniture which he had deposited in the 
hands of the defendant as against his own assignee, on the ground. that they 
belonged to him in the character of executor, and to recover which the 
assignee brought the present action : Held, that an interpleader order, in 
which the insolvent was directed to be plaintiflT, the assignee defendant in 
an issue was rightly made without calling upon the insolvent or the 
defendant in the original action to give security for costs. Ridgway v. 
Jones, 8 Week. Rep. 185. 

NEW TlllAh,—Seduction-'On affidavits and against the weight of 
evidence. — The court will be especially careful not to grant new trials in 
actions of seduction and cases of that description, unless almost compelled 
and the interest of justice require it. Walker v. Entwisle, 1 Law Tim. Rep. 
N. S. 553. 

BANKRUPTCY. 

ASSIGNEES DEFENDING SUIT IN CHANCERY.— 5anJfcrii/>lcy 
Consolidation Act, sect. 153 — Power of court under — Order to defend nunc 
proiunc. — By s. 153, Bankruptcy Consolidation Act, 1845, assignees may by 
leave institute or defend actions or suits which the bankrupt might have 
commenced or defended ; the leave is not essential, but a matter of costs. 
It has been held that under the above section the Bankruptcy Court has no 
power to make an order nunc pro tunc for assignees to defend a suit in 
Chancery to which they were made parties, afler the suit has terminated. 
Anon,, 1 Law Tim. Rep. N. S. 526. 

BILLS OF SALE.— 17 j- 18 F. c, Z6-B, L, C. A, 1849, s, 125— 
Apparent possession — Reputed ownership, — ^Though the following decision is 
only what was generally considered to be law, it is useful to have the matter 
put beyond doubt by judicial determination (see 2 Dav. Conv. C22, 2nd ed. ; 
Roscoe's Ev. 787, 9th ed.). The Bills of Sale Act does not repeal the 
125th section of the B. L. C. A. 1849 ; and therefore goods assigned by a 
duly registered bill of sale, if in the possession of the bankrupt, will be 
deemed to be in his order and disposition, and may be sold for the benefit 
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of his creditors under the bankruptcy. Badger y. Shaw^ 1 I^aw Tim. Bep. 
N. a 328. 

PROOF OF DEBT.— iVomiwory hote^ Innocent holder for value.—By 
the Joint Stock Companici9 Act, 1856, s. 43, a promissory note or bill of 
exchange shall be deemed to have been made, accepted, or indorsed on 
behalf of any company roistered -under that act, if made, iuscepted, or 
indorsed in the; name of the company by any person acting under the 
express or implied authority of the company. In the following case Com. 
Holroyd held, that a promissory note, purporting upon the face of it to be 
made in &vour of a joint stock company, with the company's seal affixed 
and by the company indorsed over, is proveable as against the. company in, 
the hands of an ini^ocent holder for value, as having been so indorsed' 
under the express or implied authority of the company for 'a Intimate 
purpose. Re Dawe, 1 Law Tim. Rep. N. S. 559. 

SURPLUS.— BanJfcrtfp^cy Consolidation Act^ 1849, '*. 19b— Interest-^ ' 
Priority amongst a'editors. — By s. 195 of the Consolidation ""Act, after 
payment of 20s. in the pound and interest, the surplus may be ordered to be * 
paid over to the bankrupt; the interest is to be paid to the creditors 
mentioned in the a^t, and in the order there referred to-^namely; first, 
creditors whose debts are^by law entitled to carry interest ; secondly, all 
other creditors who have proved. In the following case it appeared that 
the proofs were on — 1, judgments ; 2, bills of exchauge not purporting on 
the face to bear interest. It was held, that in case of a surplus coming to 
a bankrupt under the 197th section of the Bankruptcy Act, 1849, judgment 
creditors are entitled to be^paid interest upon their judgments before eredi-" 
tors upon bills of exchange can receive any, these latter being included in 
the second class under the words of the section/* all other creditors.'*. 
Thimthwaite v. Pickering, 35 Law Tim. Rep..N. S. 526. 

CRIMINAL LAW. 

TURNPIKE TOLL.— AgricuUural produce— Milk^S G. 4, c. 126, s, 

32. — ^Milk does not come within the meaning. of the words *'or other 

' agricultural produce " in sec. 82 of the 3 G. 4, c. 126 (General Turnpike 

Act), so as to be exempt from toll. Oram v. Gait, 1 Law Tim. Rep. 

N. S. 326. 

FALSE PRETENCES.— 5afe by sample— False representation of quality 
— 1 ^ 8 (r. 4, c. 29, s, 53. — ^The following decision will, it is to be hoped, 
be considered as settling the doubts arising out of the doctrine relating to 
false pretences by misrepresentation, establishing that a misrepresentation 
of a definite fact is, whilst a misrepreseutatioii of mere matter of opinion is 
not, a false pretence. The court held that a misrepresentation of "a definite 
fact cognisable by the senses, as where a seller represents the quantity of 
coals to be fourteen cwt., whereas it is in fact only eight cwt., but so packed 
as to look more, or where the seller, by manoeuvring, contrives to pass off 
tasters of cheese as if extracted from the cheese, offered for sale, whereas it 
wfLS not, is a false pretence, indictable under the 7 & 8 G. 4, c. 29, s. 53. y 
Watson V. Goss, 1 Law Tim. Rep. N. S. 307. - 
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HIGHWAY. — Obstruction — Howieholder'a right to temporarily obttruct 
highway or footway — Power of gas eompanies to lay down pipes.— Jn the fol- 
lowing case the court, admittiDg the existence of a right in a householder to 
make such slight temporary obstructions ou a highway or footway as neces- 
sarily incidental to the ei\joyment of his property, such as the obstruction 
caused in using the common coal-holes in the pavement, the unloading of 
carts, the putting up hoards for the purpose of repauring, &c., denied that 
this would extend to justify either a private person, or anybody acting at 
the request of private persons, to open the streets for the purpose of sup- 
plying private houses with gas or water. The members of a gas company, 
having parliamentary powers to open streets for the purpose of public 
lighting, but having no similar powers for the purpose of conveying gas to 
private houses, are liable to be convicted for a nuisance, in obstructing the 
highway, if they open the streets in order to lay down service pipes from 
the mains already laid down by them for public lighting to the houses of 
the adjacent inhabitants. An inhabitant who directs such service pipes to 
be laid down to his house is also similarly liable. Seg. v. Jo8q>h Knight 
and others^ 8 Week. Rep. 298. 
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EVICTION. — Improvements — Damages on breach of covenant for title, — A 
pieceof building land was purchased and several houses erected upon it. 
The purchaser was afterwards evicted. Under the covenants for title in 
the purchase deed : Held, that the purchaser was entitled to damages, and 
that the amount must be determined by the sum expended in converting 
the land to th^ purposes for which it was purchased : Held, also, that the 
estate of the vendor was liable to make good the amount, and that legatees 
under his will must contribute to make up the requisite sum. Bunny y, 
Hophinson, 29 Law Joum. Ch. 93. 
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No. 28. — Devise — Fee or tail — Heirs of the body of the testator. 

A testator devised his real estates to his eldest son and the heirs of the 
body of the latter ; and on failure of such issue, to his the testator^s heirs 
of his body ; and for default of such issue, over to his the testator^s uncle. 
The first son died, without issue, in the testator's life : what estates do his 
other childre'ta, several of whom survived him, take ? The will is an old 
one, and the testator was seised in fee, and disposed of such fee simple to 
strangers. M. J. ^. 

No. 29. — Limitation to Bar Dower. 

A.', by deed executed since the Power Act, conveys land to B. to uses in 
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the following words : " To hold the premises unto the said B. and his 
assigns during his natural life, without impeachment of waste ; and after, 
the determination, &c., to the use of 0. and his heirs during the life of B., 
in trust for him and his assigns ; and after the detemiination of the estate 
lastly hereinbefore limited, remainder to B. in fee.^* Then follows a decla- 
ration against dower. B. was married before the Dower Act, and his wife 
is now living. Are the limitations, as stated, sufficient to bar dower ; and 
would not a purchaser from B. be entitled to have B.*s wife joined in the 
conveyance to release her right dower? But if this is not the case, would 
not C. have an absolute legal estate for the life of B. (subject of course to 
the equity)? The words in the habendum — '^during his natural life, 
without impeachment of wast^, and after the determination," &c.~are, I 
imagine, simply superfluous. I shall be glad to have reference to au- 
thorities. T. G. S. 

No. 30. — Summary Proceedings on Bills of Excliange, 
A bill of exchange, dated in 1858, was made payable ^* after demand," 
and in last March the holder applied to the acceptor for payment, which 
was the first demand made : can the holder proceed against the acceptor 
under the act authorising summary proceedings on bills and notes ? 
Would it have made any, and what, difference if the bill had been payable 
** on demand," and no. demand made before writ issued. Leg., Juk. 

No. 31. — Lien — Action — Judgment, 

A. deposited goods with B. as a security for the sum of £100 bor- 
rowed by A. from B. The latter has brought an. action and recovered 
judgment, but objects to have the goods deposited with him seized on a 
fi. fa., expecting to be paid otherwise. Since the judgment, A. has com- 
menced an action against B. to recover the goods deposited. Has B. any 
defence to such action. H. B. B. 

No. 32. — Contract — Taking Possession. 

A purchaser being aware of certain objections to the title, offered to 
waive them on having a declaration as to certain facts, which is promised. 
Before the declaration is furnished, the purchaser applies to be let into 
possession, and the vendor gives him possession accordingly. Subsequently 
the parties cannot agree to the terms of the declaration, the purchaser 
insisting on a more ample one than the vendor can furnish. Is not the 
purchaser by taking possession precluded from objecting to the title, espe- 
cially as it turns out that the vendor cannot possibly supply a more complete 
declaration, though neither the vendor nor the purchaser was aware of this 
at the time of the possession being given and taken? W. H. S. 

No. 33. — Copyholds. — Admission of Tenant for Life — Remainderman. 

The steward of a manor alleges, that, by special custom, a remainderman 
must be admitted and pay a fine, although the tenant for life lias been 
admitted and paid a fine, tvhich fine waB stated to be for lis admission, 
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and in the admisBion no reference was made to the remainder. The point 
upon which I ask the opinion of your readers is, whether, where a tenant 
for life has heen admitted, expresdy for life atad without reference to any 
remainder, and a fine is assessed *^ for such admission," the remainderman 
can be called on to pay another fine (and of what amount) where the 
custom is special — i. «., for a remainderman to be admitted ? I contend that 
in such a case the steward ought to state the whole fine, and apportion it 
between the tenant for life and remainderman, and that if he does not, the 
fine paid by the tenant for life is a full fine, and that no other fine can be 
exacted on the remainderman being admitted. Admitting, however, that 
a firesh admission and a fine are indispensable, cannot the remainderman, 
without being admitted, join the tenant for life in making a present sur- 
render to a purchaser, and will not the latter be at once entitled to admis- 
sion on payment of the fees of one admission only ; and, if so, what will be 
the efiect of the subsequent death of the party who was tenant for life ? 

H. G. S. 
No. 34. — Apprentice — W<ige9, 
A tradesman takes an apprentice, aujd in the^ndentures of apprenticeship 
it is provided that the wages of the apprentice >8hall be raised at the end of 
each year of his apprenticeship. In the course of the first year the appren- 
tice is ill, and unable fo work for a month. At the end of the current year 
ought his wages to be raised at once or a month afterwards ? E. J. 

No. 86. — Deposit-r-For/eiture. 
In conditions of sale it is usually stated that if the purchaser shall fail to 
comply with those conditions his deposit shall be forfeited, and the vendor 
may re-sell, and the deficiency occasioned by the second sale shall be made 
good by such defaulter. On such a case happening in practice, is the 
forfeited deposit applied towards paying off this deficiency? or is the deposit 
absolutely forfeited, and the ^^ deficiency " calculated solely as the difference 
between the first and second sale ? £. J. 
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Nq. 154. — Succession Duty—Appointment to Child (Vol. 1, N. S., p. 884). 

The question does not state whether the father made the appointment 
during bis lifetime or by will, and I am at a loss to understand what the 
16th section has to do with the present' case. If the father, being the 
donor of the property; appoints to his children during his lifetime, by which 
appointment the children take an immediate estate in the property, I con- 
sider they are not liable to succession duty, but if the father exercises the 
power by will, whereby the children take a beneficial interest upon the 
death of the.father, I think succession duty would attach. E. S. 
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EQUmr AND CONYBTANClNa. 

BUILDING SOCIETS:.'--Martgage^Redemption'-'Fleming y. Self.— By 
a rule in a benefit building society a member who had purehased or received 
in advance his shares might redeem his mortgage on payment of the 
difference between the amount of profits and subscriptions paid and the 
amount expressed to be secured by the deed. In taking the accounts in a 
redemption suit by a purchasing or borrowing member, credit was given to 
him for the redemption or interest moneys paid by him ; and on appeal by 
the trustees, this was held to be correct according to the decision in Fleming 
V. Self (3 De G. M. & G. 997), by which the court considered itself bound. 
Smith V. PiUdngion, 29 Law Journ. Ch. 227. 

PUBLIC COMPANY.— iancfo Clauses Consolidation Act^Damage-r- 
Substitution of buildings-^Costs of investment.-^A railway passed through a 
farm and divided it so that the buildings could not be conv« liently used for 
one part of the farm : Held, that it was an injury within th meaning of the 
8 & 9 y. c. 18, s. 69, which required the substitution of other buildings, and 
that the compensation paid for the damage might be applied in the erection 
of new buildings upon that part of the fium which required them: Held 
also, that the application for the sanction of the court was not within the 
8 & 9 y. c. 18, 8. 80, and that the railway company was not liable to pay 
the costs, but that the costs, exclusive of those of the railway company, 
must be paid out of the fund in court. In re The Oxford^ Worcester^ and 
Wolverhampton Railway Company^ Exparte The Devisees ofMUword^ 29 Law 
Journ. Ch. 245. 

PROBATE AND DIVORCE. 

WILL. — Due execution in/erred the memory of the attesting witnesses being 
imperfect — 1 V. c, 26. — ^Where a will appears on the face of it to have 
been duly executed, and the attesting witnesses are unable to say whether 
or not the testator had signed it when they subscribed their names, the 
court is at liberty to infer from the circumstances of the case whether or 
not the testator had previously signed. Gwillim v. Gwillim^ 29 L. J. P. M. 31. 

DISSOLUTION OF M.ARRIAGE,— Discretionary bar-^Unreasonable 
delay— ^20 ^ 21 V, c, 86, «. 31. — ^The unreasonable delay in presenting or 
prosecuting a petition for dissolution of marriage which, under s. 81 of the 
Divorce Acts, gives the court a discretion as to dissolving the marriage, 
though the case of the petitioner has been proved, is delay, from which it 
would appear that the petitioner is insensible to the injury of which he 
complains. PeUew v. Pellew, 29 Law Journ. P. M. 44. 

ADMINISTRATION —TFtf A the wUl annexed— -Executors— Corporation 
aggregate — Appointment of syndic, — When a corporation aggregate has been 
appointed executor of a will, the court will, on motion, grant letters of ad- 
ministration, with the said will annexed, to a syndic, who has been duly 
appointed by such corporation to take the grant. The grant will not be 

VOL. VII. J 
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made until the appointment of the syndic is before the oourt Re Darke^ 
8 Week. Rep. 273. 

JUDICIAL SEPARATION.— PeftTibn /or crudty^Record voithdraum by 
consent — Mdtwn to set cause down again for trial. — On the trial of a wife's 
petition for judicial separation, by reason of her husband's cruelty, an 
arrangement wbs entered into, and- memorandum signed by. counsel of both 
parties, before the jury were sworUj for a referee to settle the terms of a 
separation by deed, with full power over the question. of income. Subse- 
quently the wife moved to re-enter the recprd, and set the case doHH fcM: 
hearing. The court refused the motion, holding the wife bound by the 
agreement that the proceedings, should be stayed, and the suit not moved, 
so long as she could show no breach of the terms of the agreement by the 
other party. Hooper v. Hooper ^ 1 Law Tim. Rep. N. S. 522. 

ADMINISTRATION-^7)6 bonis non with wiU annexed— Substitutea icya- 
tee — Limited grant refused, — Where the residue is undisposed of by a will and 
administration is requisite, the next of kin of tlm testator are entitled to a 
general grant. An application for a grant of administration de bonis non 
(with the will annexed) to a substituted universal legatee, limited -to £750 
stock, in which she was solely .interested, on an affidavit that the parties 
entitled to a general grAut were more than nine in number, that their resi- 
dences were widely apart, and that their service with a citation would be 
attended with great difficulty and expense, refused: Held, that the court 
will not give a limited grant, except upon strong reason shown. Be Watts^ 
8 Week. Rep. 340. 

COUNTY COURTS. 

DEATH OF VlJiISTWF,--Before judgment deUvered'--Non'interference 
qf superior courts with the decision of the judge of the county court ^-A cause 
was heard in the county court, and the judge took time to consider his judg- 
ment ; before he delivered it the plaintiff died, and upon an application to 
him to deliver it nunc pro time he declined to do so, holding that the suit 
had abated. Upon an application to the superior court for a rule to direct 
him so to enter it^ or to allow the administrator to enter a suggestion of Ihe 
death, and go on with the pliiint : Held, that the superior court could not 
interfere. Henry v. Mason^ 1 Law Tim. N. S. 295. 

EXECUTIOK — Interpleader summons^Bent, — Goods in the custody 
of the law, as in execution, cannot be distrained (Co. Litt. 47 a. ; Peacock 
V. Pu., Z B; & B. 362). The 19 & 20 V. c. 108 has made provisions rela- 
tive to rent where goods are seized in execution by process from the counly 
courts : the 8 Anne, c. 14, is declared not to apply to goods taken under 
such process, and the provisions are directed to the case where the goods 
levied on belong to the tenant. Where the goods of a third party are 
taken in execution under county court process on the premises of the judg- 
ment debtor, and the owner claims his goods, the landlord is not entitled 
to be satisfied the arrears of rent out of the proceeds of such goods, or to 
insist that his rent shall be paid before their removal. Fmdgcr v. Taylors^ 8 
Week, Rep. 279. 
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No. 86. — IrUestaqf — Power of Wife over Personal Property, 
When A. B. was an infant her fether died intestate, leaving his wife and 
his only child A. B. The wife administered to his effects, heing chattel 
property. In 1811 A. B. married C. D., no settlement heing made preyious 
to the marriage. The mother and A. B. never divided the property. In 
1820 the mother advanced some of the property on a freehold mortgage, and 
died in 1842, intestate, the proper^ descending to A. B. In 1855 the 
hushand C. D. died, bequeathing this freehold mortgage to his eldest son« 
subject to a life interest in &vour of A. B. Had C. D. that power, or may 
A. B. make a different disposition of it ? 1^. S. 

No. 37. — Accountant to the Croum^ j^c, 
J. S. is about selling some freehold property to B. J. S. is an accountant 
to the Grown. He is selling as representative of a mprtgagee under a power 
of sale contained in the mortgage deed. He is beneficially interested in tiie 
purchase-money, but beyond this has no further interest in the pro^rty to 
make it liable to the Crown. 

Under these circumstances, can the purchaser insist upon the vendor 
obtaining & release or '* quietus^' from the Crown by 2 & 3 V. c. 11 ? 

T. p. TOMKS. 

No. dS.-r-Sale by Two of Three Trustees. 

A., B., and C. are trustees, in whom, real proper^, is vested. A. goes to 
America, and B. and C. sell the property, in which sale A. does not join. 
A. aflerwaods dies. In whom is the &e vested after A.'s dealli. 

^^^^^^^ A. E. L. 

^tisioerj; to pioot faints. 

No. ^—Devise— -Fee or Tail^Heirs of the body ofihe Testator (anU, p. 110). 
If an estate be limited to a man, and the heirs of his hody^ it is an estate 
in tail general (See Watkin's Prin. Convey. 8th ed. p. 104). I think, there- 
fore, that the testator^s chOdren take an estate in tail general. C. J. 

No. 30. — Summary Proceedings on Bills of Exchange (ante, p. 111). 
- It has been decided that the time runs from the date of such a bill as 
this ; and, therefore, if six months be allowed to elapse no action can be 
brought under 18 & 19 V. c. 6 (see Leigh v. Baker, 26 L. J. 220, C. P. 
Brooks V. Mitchell, 9 M. & W. 15). I see no difference in their legal effect 
between the words " after demand" and *' on demand." 

W. PuRCiiAs, Jun. 

No. 32. — Contract — Taking Possession (ante, p. lllj. 
The rule appears to be that a purchaser by taking possession is 
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generally held by that act to ha^e waired the olgeetiotta to thie 
title ; but he miut be shown to have had diatinet iiifoniiation 
of the objection. The question in each case is one of fiust'--did 
the purchaser mean to waive? and has. he' actually waived his 
right of examining the title (see Sug. Y. fr P. 244, ^45, and the cases 
there cited). In the present case the purchaser examines the title and 
olgects.to it, his objections are to be met by a declaration; the purchaser 
subsequently (with the consent of the vendor) enters into possession. The 
purchaser distinctly objects to the title, and by entering into possessioq did 
he mean to waive tiliose objections ? Bis conduct must certaMy answer in 
•the negative ; during the whole proceedings his objections to the title still 
continued, and he only enters into possession on tbe condition of his objec- 
tions being removed. 
After considering the authorities I am of opinion that the purchaser is 
. entitled to object to the title, and that he has not nor never intended to 
waive those objections. J. H. 

No. 34. — Apprentice — Wages (ante, p. 112). 

In Cuckfion v. Stones (7 W. B. 134 ; 1 L. C. N. S. p. 44) it was decided 
that a master could not retain the wages of his servant during his temporary 
illness. 

Acting on this principle, I am of opinion that, the apprentice would be 
entitled to have his wages raised at the expiration of one year from the date 
of apprenticeship indenture (see Smithes Law of Master and Servant, p. 7 ; 
Reg. y.'Lord, 12 Q. B. 767). J. H. 

No. 34. — Apprentice^— Wages {ante^ p. .112), 

If the indentures of apprenticeship provide that the wages of the appren- 
tice shall be raised at the end of each year of the apprenticeship, without 
apy condition being made therein as to the case of the apprentice being ill 
or unable to work for a portion of the year, I think (provided the illness be 
bon& fide) the apprentice would be entitled to have his wages raised at the 
end of the current year.' C. J. 

No. Sb,'—Dq>osit— Forfeiture (ante, p. 112). 
I do not think that conditions of sale usually state that if the purchaser 
fails to comply with the conditions his deposit shall be forfeited, but the 
usual condition I think is, that if the purchaser fails to comply with the 
conditions an order may be made for a resale, and for payment by the 
purchaser of the deficiency, if any, in the price which may be obtained upon 
such resale (see Smithes Chan. Fract. p. 1056, 6th ed.). In this case I 
presume the deposit would be first taken to make up the deficiency, and the 
residue of the deficiency, if any, paid by the purchaser. But if the conditions 
state that the deposit shall be forfeited, I should think that the purchaser 
would then have to make up the whole deficiency occasioned by a resale . 
irrespective of the deposit already paid. C. J. 
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BQurrT AND comrsTAiTCiNa. 

FEME COVERT.— TFt/e'* cJum in acHon—Depant of deeds— Reduc- 
tion into possession. — ^Formerly- the notion prevailed that a husband, having 
a present right to reduce his wife's chose in action into possession, by 
assigning it, was considered to have so reduced it; but this is not so now 
(see Elwin V. Williams, 13 Sim. 809 ; Ashby v. Ashby, 1 Coil. Ch. Cas. 
553). And the following case confirms this :->-Where a husband having 
right to reduce his wife's chose in action into possession attempted to assign 
it for valuable consideration by deposit of deeds, and the assignee did not 
reduce it into possession during the husband's lifetime : Held, that the wife's 
right by survivorslup was not barred. Michelmore y, Mudge^ 8 Week. 
Rep. 429. 

FEME COYERT,— Equity to settlement— Settlement of ike whole Jiind— 
Costs of (usignee.-^WheTe on a petition for payment out of court of a fund 
to which a married woman is entitled, the assignee of the husband appears 
on such petition, not being a party to the suit, one set of costs only is 
allowed. \Vhere such fund, after payment of costs, does not amount to 
£200, and it appears that the husband has received large sums in his wife's 
right, and is unable to maintain her, the court will settle the whole fund. 
Ward V. Yates, 8 Week. Rep. Ch. 428. 

MARRIAGE SETTLFM^l^T,— Construction— Next of kin of the tcife 
— Period for ascertainment — Death of the husband, — ^Where in the ultimate 
clause usually inserted in marriage settlements of the personal property of 
the wife, a trust in the event of her pre-deceasing her husband, without 
leaving bsue, is declared for the benefit of the next of kin of the wife, if 
the instrument does not clearly express what class of next of kin are to 
take, the general rule is that the period for ascertaining the persons 
entitled is the death of the wife ; if another time is intended, it ought to 
be specified, and then the general rule will, not apply. Under a marriage 
settlement a certain fund was vested in trustees upon trust (among other 
things) in defiiult of children of the intended marriage for the intended 
wife, if she should survive the intended husband ; but, if she should die 
in his lifetime, then (subject to the life interest therein) in trust for such 
person or persons as the said intended wife should by will appoint ; and for 
default of any such appointment in trust for such person or persons as at 
the decease of her, the said intended wife, would, under the statutes for 
the distribution of intestate's effects, have been entitled to her personal 
estate as her next of kin, in case she had survived her husband, and had 
afterwards died intestate, and to go in the same manner as the same would 
go under the said statutes. There were no children of the marriage who 

TOL. VII. K 
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lived to acquire Yestod infeeresta : Held, that the wife haying pre-deoeaaed 
her husband,, the period for aacertaining who were her next of kin waa the 
death of the huaband, and not the death of the wife. ChaUnM-^ ▼. iVbiUft, 
8 Week. Bep. 426. 

EQUITY PRACnCB. 

APPEAL. — Non-complMnce with order, — An order (among otilier things) 
directing that a sum of money should be brought into court was i^pealed 
against: Held, that the appeal could not be heard while the appeUant 
disob^ed the order by not bringing the money into court. Wood ▼. Farthing^ 
8 W. B. 426. 

IKFANT,—Motion^Infant plaintiffSpecial inquiry— Next friend.— The 
Court of Chancery &yours suits by next friends for the benefit of infiinta, 
but it urill in proper cases refer the question of the propriety and utility of 
the suit. In. a suit of an infant plaintiff by her next friend against testa- 
mentary guardians and trustees, upon motion of the defendants immediately 
after putting in their answers, making out that there was no necessity for 
the suit, and that it was instituted against the will of the infant plaintiff, 
who was eighteen years old, a special inquiry was directed, whether any 
and what benefit had accrued to the infant from the institution of the suit. 
Clayton v. Clarke, 2 Law Tim. Bep. N. S. 302. 

PAYMENT OUT OF COURT.— Appeal pending, no ground for not 
paying out the money, btU security ordered, — ^Pending an appeal to the House 
of Lords from a decision of the Lord Chancellor, payment of the fund in 
court ordered to the party whose right to it had been established by the 
Lord Chancellor, upon her giving security for -iiepayment in case the 
decision of the Lord Chancellor should be reversed by the House of Lords. 
Monypenny v. Mbnypenny, 8 Week Bep. 430. 

GOBCMOIN LAW FBACTICE. 

ABBITBATION. — Reference by order of nisiprius — Award inform of a 
special case — Ei'ror — C, L. P. Act, 1864, ss. 6, 32 — Agreement not to proceed 
in error* — By sec. 6 of the C. L. P. Act, 1864, an arbitrator may state his 
award in the form of a special case for the opinion of the court. Where & 
cause was referred by an order at nisi prius and by consent to an arbitrator, 
with a special provision that neither of the parties should proceed in or 
allege error, and ^he arbitrator made his award in the form of a special case 
for the opinion of the court under the 6th section of C. L. P. Act, 1854, and 
on the court deciding in favour of the defendant, the plaintiff took proceed- 
ings in error : Held, that the 32nd section of the C. L. P. Act, 1864, giving 
power to bring error on a special case, did not apply to a special case stated 
by an arbitrator under section 6 of the act, and that the parties were 
bound by their agreement not to proceed in error. Gunn v. Fowler, 2 Law 
TiTi. Rep. N. S. 282 ; 8 Week. Rep. 436. 

CO^T^.-—Taxatwn—-Issues—ArreM of judgment.-— By the C. L. P. Act, 
.1852, upon an arrest of judgment the court is to adjudge to the party against 
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whom such judgment is given the costs oocafli(med by the trial of any issues, 
of fact arising oat of the pleadingi for defect of which judgment b given, 
upon which such party shall have succeeded. It hus been decided that if 
judgment is arrested, the plaintiff is entitled to the costs of issues found in 
his favour, imder the 145th section of the C. L. P. Act, 1852, and the 
general rule is not afiected by an agreement that certain itexfls of the costs 
are to abide the event Whaky v. Laing^ 8 Week. Rep. 439. 

BXJ&CTJTION.'— Expenses offi,fa. returned nulla hona^ and oa, sa, issued 
thereupon. — ^The following is a ' decision of. practical importance, and in our 
opinion, if the contrary had been decided it would have been quite con- 
sistent witii the. statute, and more consonant with justice. The C. L. P. 
Act, 1852, s. 123, enacts, that '^ in every case of execution the party entitled 
to execution may levy the poundage fees and expenses of the execution 
over and above the sum recovered." The plaintiff having issued a writ of 
fi. fa., to which a return of nulla bona had been made, issued a writ of 
ca. sa., and indorsed upon it the expense of the abortive writ of fi. fa. : 
Held, that under the above section he was not entitled to levy more than 
the expenses of the writ of ca. sa. Salisbury v. Wray^ 2 Law Tim. Bep. 
N. S. 286. 

SECUiRITY FOR COSTS.— /ruAman serving wiih his regiment in Ireland. 
— Although it is a clearly established rule that a soldier or sailor on foreign 
service cannot be required to give security for costs, this is confined to one 
having an English domicil, and it has therefore been decided that an Irish- 
main, plaintiff in an action, serving with his regiment in Ireland, and having 
no domicil or property here, will be required by the court to give security 
for costs. Chappel v. Watt^ 2 Law Tim. Rep. N. S. 283. 

CBIBCINAI. LAW. 

C^KnORARL—Jtemoval of indicimetUr-Costs^Prosecuiion inslUtUed by 
town council, — ^The 16 & 17 V, c. 30, requires the recognisance on the 
removal of an indictment by certiorari to contain a provision that the 
defendant in case of conviction shall pay to the prosecutor his costs incurred 
subsequent to the removal of such indictment. Under the 5 W. & M. ell, 
8. 3, the prosecutor must be some " person aggrieved.'* In the following 
case a prosecutaon was directed to be instituted by the town council of a 
municipal borough, and two members of the council instructed the attorney 
who conducted.it, and rendered themselves liable for the costs to him. 
The defendant removed the indictment by certiorari, entering into the 
usual recognisance : Held, that the two councillors were entitled, by the 5 
W. & M. c. 11, to costs from the defendant on conviction. Jteg, v. jFox, 2 Law 
Tim, Rep. N. S. 211. 

POOR RATE. — Distress warrant — Discretion of Justices — Rateable occu- 
pation. — In the following case a distiliction was made of some practical 
importance as to the discretion of justices to grant or refuse a warrant to 
enforcepayment of poor rates. If a party be in the actual occupation of 
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propertj for which he m rated and he reftue to pay the rates, the magia- 
tratea are Iwujid to iaaue a warrant to levy Ihe amoiint of the rate whether 
the oocnpation he heneficial or nof that being a question proper to J>e 
raised on appeal against the rate, bnt not on the application for a warrant. 
But as the parish officers have no power to rate any but occupiers, if the 
party rated has no property within the parish, or having property there 
does not occupy it, he may show that as ground against a distress warrant 
being issued. Reg, ▼. Bradshaw and another^ Justices of Warwickshire and 
Newcastle^ 8 W. Rep. Ch. 485. 
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"The Law Magazine and Law Review^ or Quarterly Journal of Jurisprudence : 
for May, 1860. Being No, XVIL of the New Series, London : Butter- 
worths. 

The above, or at least one moiety of it, is the oldest law publication in 
existence, and on that account alone has some claim to attention. The 
changes which have taken place since its first appearance have almost 
entirely altered the aspect of the profession, and it is therefore not very 
wonderful to find that the publication itself has been affected thereby. In 
some respects the profession is not what it was, whether the bar or' the 
solicitors be considered, and the changes have not been altogether in such 
a direction as could be desired. There seems, at least, to be less of the 
brilliancy — ^the gilt, if you will — than formerly attended the profession, 
though, doubtless, there are now more real business-men attached to it, 
and the numbers being greatly increased there is a worldly-mindedness 
attendant upon it which seemed hardly to be felt in former times. The 
olden lawyers had more literary tastes than the present race, and that 
explains the .former palmy state of the Law Magazine in contrast with its 
present condition. Nothing is now cared for but practical matter, and 
hence the existence of the Jurist, Law Times, Solicitors^ Journal, SfC, 
which minister, or are supposed so to do, to the increase of fees. This is a 
condition of things much to be deplored, but as utility is more the idol of 
every man, we suppose it must be endured. But to return to the Law 
Magazine, we find the present number has about sixteen articles on — 1, 
the Lunacy Law and its Defects ; 2, the Inns of Court ; 3, the Consolidated 
Chancery Orders : 4, the French Bar ; 5, Hilliard's Law of Torts ; 6, Con- 
veyancing in Australia; 7, Corrupt Practices at Election; 8, the Joint 
Stock Acts ; 9, Law and Lawyers in the Colonies ; 10, The Bankruptcy 
Bill ; 11, Notice of John Austin ; 12, Judges' Chambers ; 13, Arbitrations ; 
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14) Points recenUj decided under Lord St. Leonards' Act ; 15, Notices of 
New Books; 16, Events of the Quarter. 

The above statement will, in some degree, enable those who are not 
acquainted with the periodical to judge of its general character, and must 
suffice as it is not our intention to become the critic of so old a publication. 
From the article on ^* Law and Lawyers in the Colonies*' we take the 
following, as being very suitable to the above remarks : — . 

'^A London lawyer, when he hears of **the legal profession," has 
brought before his mental vision so much of the world of lawyers as is 
described in a considerable portion of a neat red book, which, published 
annually by that respectable firm Stevens and Norton, calls itself *'The 
Law List ;" for the significance of terms depends upon the limits and exac- 
titude of a man's knowledge, and by far the greater number of barristers 
and solicitors in England have rarely anything to do with either their 
foreign or colonial brethren. In this busy bustling world, the inhabitants, 
both of the old country and the younger one, find it essential to concen- 
traine their attention on their own affairs ; and, having no direct occasion to 
meditate upon systems and ' practices foreign to their own, they do not 
make the opportunity. 

Of course there are exceptions to this exclusive attention of lawyers to 
their own local interests and pursuits ; but, owing to the incurious cha- 
racter, the speculative inactivity, and the narrowed and practical quality of 
the national mind, we certainly maintain an extensive ignorance of the law 
and lawyers of those mighty colonial provinces, which either have created 
their own systems of jurisprudence, or exercise their jurisdiction under the 
authority of the British crown. 

It would, indeed, form a somewhat heterogeneous body of law, if all the 
colonial procedures and statutory enactments were collected. But we 
believe we may safely affirm that there are, in the administration of the 
law throughout our colonies, two general distinguishing characteristics ; the 
one the unimpeachable integrity of the bench, and the other the indepen- 
dence of the advocates. Wherever the English people have emigrated, 
; they have carried with them an invincible love of judicial impartiality. No 
name in the annals of English history is so hated as that of JefTeries. A 
venal, corrupt, or partial judge, who is open to suggestions off the bench, 
or who exhibits partisanship or courtier^like subserviency on it, is certainly 
the most detested character among us. We believe the impress of integrity 
has been stamped universally on the character of our judicial officers ; nor 
can there be any doubt that this is of more importance than the possession 
of the most perfect code, or a staff of the most perfectly taught lawyers in 
the world. In some dirilised countries the private suitor has no chance 
against the government ; while in others the characters of judge and pro- 
secutor are combined in one person ; and we read occasionally of the court 
of justice being transformed into a scene at a theatre, where the judge is 
only one of the corps dramatique. 

When, however, there is a free exercise of the profession of the advo- 
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cate, whether he unites the ehanu^n of harrister and sotidtor, or they 
remain distinct, the effect mntuaUy on judge and advocate is necessarily 
ikvourable to the administration of justice ; and it is this exercise of the 
profession of the law in open court nrhich is the great safeguard for the 
community. The mere forms of court practice are of little worth in com- 
parison with the open administration of justice, with the aid of independent 
advocates, in the presence of the public. In the backwoods or young set- 
tlements the forms may be rude ; but if tradition has maintained the spirit 
of the English administration of the law in this respect, the essential part 
of its character will have been preserved. 

The etiquette of the profession, as well as the forms of justice, depends 
upon the accidents of society where its members flourish. Modem refine- 
ment, for example, in relation to honoraria, in which the fiction is affected 
to be believed, that counsel are not paid as an apothecary or turnpike-man, 
and where a mysterious silence pervades the whole money part of the 
transaction, does not hold in new and old world settlements. A good fellow 
who kept terms with us migrated to a yoimg colony which shall here be 
nameless, and there alternately pursued his profession and the beasts of the 
field and wood ; but he felt some difficulty in getting such indorsements 
on his brief as would be acceptable in the Temple. The doctrine that 
'* the fee should always be put outside," was indeed strictly enforcible in 
many cases with him ; for the hides and horns, &c. (frhich. represented in 
his case the "guas*'), were, odoris, causd, necessarily left external to his hut 
Although here all forms of honoraria^ and often in kind, were tendered, 
and obliged to be accepted, our friend was never the worse lawyer, or less 
respectable as an advocate. Happy would it be for the legal professors in 
the " old country " if clients always paid as regularly, and barristers always 
dealt as honourably, as our successful, skilful, and learned colonial friend, 
whose fee -book would be a curiosity of the greatest magnitude in Lincoln's- 
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"No. 89. — Succession Dutu Act — Determined Annuity. 

A., by deed, dated August, 1.863, granted to B. an annuity of £100, and 
charged same on a certain estate. A. afterwards sold the estate to C, who 
again sold to D. The annuitant, B., has recently died, but A., the grantor 
of the annuity, is still living. Is D. liable to be charged with succession 
duty in respect of the determined annuity [under ss. 5 and 6 of the 
Succession of the Duty Act ? J. M. King. 



MOOT 70INTS. 123 

No. 40. — Lessor and Lessee — Use and Conversion — Using Ground as Race- 
Course^ Sfc, — Penalty, 
A. demises land to B. on lease for twenty-one years, it being thereby 
mutually agreed that for every acre of pasture land which B. should ^^dig, 
break up, plough, use or convert into tillage, or for any other purpose what- 
soever," he, B., should pay an additional rent of £80 per acre. Suppose 
B. to use the ground as race-course, and ground for training horses, would 
this be a breach of the covenant, and, therefore, entitle A. to the additional 
rent? John W. S. Lavender. 

No. 41. — Commissioner in Bankruptcy purchasing from Assignees, 

A solicitor may, subject to certahi conditions, purchase from his client. 
Query : can a commissioner in bankruptcy purchase from the assignees ? 
If not, what is the reason for the distinction between a purchase by a 
solicitor from his client, and a purchase by a commissioner in bankruptcy 
iroln the assignees ? John W. S. Lavender. 

No. 42. — Refusing to perform Marriage Ceremony^ or to administer 
Sacrament. 

Will an action at law lie against a parson for refusing to perform the 
marriage ceremony, or for refusing to administer the Sacrament of the 
Lord^s Supper ? John W. S. Lavender. 

No. 43. — Pledging Watch — Loss of Ticket^- Wrongful description of Deponent 
— Pawnor'' s Remedy, Sfc. 

A., of London, pledged his watch with B., a licensed pawnbroker, giving 
his name and abode, at the time of pledging, as ^^ J. Smith, Birmingham." 
A. has since lost the ticket, and B., consequently, refuses to give up the 
watch without the production of the ticket. A. can, of course, recover the 
watch by making an affidavit of the loss of the ticket ; but — qucere — suppose 
A. to make the affidavit in the name of Smith (not disclosing his real name), 
docs he thereby subject himself, in any way, to punishment ? and does the 
description of the deponent in an ordinary affidavit (the "p&rt preceding the 
words "maketh oath and saith") form part of what he swears to? 

John W. S. Lavender. 

No. 44. — ncir-at-Law. 

A. was eldest brother and heir-at-law to an estate in England, and 
emigrated to North America in the year 1819 ; was married there shortly 
afterwards, and died in 1859, leaving male issue him survivinir. Does his 
eldest son (born and brought up -in America, and never was in England) 
heir tho property, or is the same vested in A.'s eldest brother in England. 

E. M. 
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No. 29* — Limitation to Bar Dower (ante^ p. 110). 
I am of opinion that the* dower of B.'s irife is effectually barred, but 
inasmuch as there is no power of appointment, I think that the purchaser 
would (on the authority of Ck)llard v. Roe, 81 L. T. Rep. 148) be entitled 
to call for C.'s concurrence in the conveyance. S. J. £. 

No. S2.-^Contract— Taking PossesMon fante, p. 111). 

I think the purchaser is not pr^udiced by taking possession with the 
vendor^s consent^ particularly as he did not know that a satisfactory declara- 
tion could not be obtained, but, on the contrary, had good reason to pre- 
sume it could. 

If the purchaser has altered the state of the property, however, he may. 
be bound to take it (see Dart*s Vendors, 288). S. J. .£. 

No. SB.— Sale by Two of Three Trustees (ante, p. 116). 
The trustees. A., B., and C, were joint tenants of the property, and the 
sale by A. and B. operated as a severance of the joint tenancy, and the fee 
as to A.'s third on his death vested in his heir-at-law or devisee of trust 
estates. The fee as to the remaining two-thirds passed to ^e purchaser on 
the sale by B. and C. (see Watkin's Prin. Convey., 9th ed., p. 166, 167, 
and the cases there referred to. J. M. Ejotg. 
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POOR LAW.— Settlement by apprenticeship— ArHcled clerh^-S W. fr ^' 
c. 11, *. 8. — ^An articled clerk to an attorney or solicitor is an apprentice 
within the meaning of sec. 8 of the 3 W. & M. c. 8, so as to gain a settle- 
ment by inhabiting a town or parish. St Pancras v. Clapham, 8 Week. 
Rep. 493. 

ASSIGNMENT OF ARTICLES,— Enrolment of assignment— Affidavit 
— 6 5- 7 F. c. 73, ss, 8, 9—7 ^ 8 7. c. 86, s, 2.— A. was articled to an 
attorney and served two years, when he was assigned over to his own 
father, an attorney. A.^s father's memory became impaired, and he died 
within six months of the assignment, never having made the affidavit 
required by the 6 & 7 V. c. 73, s. 8. The court permitted the assignment 
to be enrolled upon satisfactory evidence being given of the facts which 
should have been contained in the affidavit. Exp, Lee, 8 Week. Rep. 541. 
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EQUIIT AND CONVEYANCING. 

ACCOUNT, BILIi FOR.— Common Law Procedure Act—Injnnctionr^ 
Reference to arbitration— -Accounts, — ^Wbere it was manifest that the attempt 
of a trial at law woald be a reference to an arbitrator to take complicated ' 
accounts even before or since the Common Law Procedure Act, such ac- 
counts could not be taken so convenientl j as in a court of equity. Where 
there are complicated questions of account, in which difficulties will ap- 
parently arise in the taking of them^ the Court of Chancery will still 
grant an injunction to stay proceedings at law. Oakford v. European^ jr., 
Co., 2 Law Tim. Rep. N.S. 5C6. 

CHARITY. — Condition — Forfeiture — Cypres — Scheme for administration 
of charity. — ^The will of a testator devising lands to a charity contained a 
condition that, if the vicar of L. (the recipient of the charity), for the time 
being, should neglect to read divine service as prescribed by Uie will, then 
it should be lawful for the trustee of the charity to pay the profits of the^ 
land to the master of the free school of W. The vicar of L. could not 
obtain a congregation to meet on the days and times specified by the will ; 
but he was willing to have read the service, and professed his willingness to 
have done so by summoning a congr^ation, by tolling of the bell, and 
otherwise : Held,, that a forfeiture did not accrue in consequence of this 
neglect, it not being a wilM neglect, and that, as vicar of L., the provision 
made by the will for the poor vicars of L. had not been forfeited. The 
court directed a scheme as to the intention of the testator for combiningr 
religions instruction and worship. Re Connington^s Will^ 2 Law Tim. Rep. 
N. S. 636. 

EQUITABLE MORTGAGE.— iSBfe—Co»to—PWort(y o/.— An equitable 
mortgagee, who is such by a deposit of title-deeds, without an accompany- 
ing written memorandum of such deposit, is entitled to his principal, 
interest, and costs on realising the security; his costs to be in priority of 
those of the administrators of the deceased mortgagor's estate. Tttckley v. 
Thompson, 2 Law Tim. Rep. N. S. 666. 

JSEQACY. -^Bequest— Life estate-^Next of Hn— Widow of testator not his 
next of kin. — ^Where there is a bequest in trust for A. for life, and from alfd 
after his death in tnist for the testator's next of kin, A. being himself the 
next of kin, or one of the next of kin, there is no reason for holding that A. 
is precluded by the gift to him of the life estate from taking under the gift 
to the next of kin, nor for holdiog that the next of kin who are to take are - 
those who may be such at the death of A. A gifH)y a testator to his next of 
kin does not include his widow. Lee v. Xee, 2 Law Tim. Rep. N.S. 682. 

MORTGAGE. — Demseof real estate suhject^o mortgage — Direction that 
debts should be paid by testator^s executors—Mr. Locke Kiny^s Act—'What will 
amomU to an expression of a contrary intention. — A testator by will, dated 
I the Slst Dec, 1864, directed that his just debts should be paid ;by: his 

VOL. vn. L 



126 SUMMABY OF DECISIONS. 

executors out of his estate. He then bequeathed his personalty to A., 
whom he also made one of his executors, and devised real estate, subject to 
a mortgage-debt to B. By the 17 & 18 V. c. 113, it is enacted that when 
a person shall die seised of an estate charged with the payment of any sum 
by way of mortgage, and shall not have signified any contrary or other 
intention, the devisee shall not be entitled to have the mortgage debt paid 
out of the personal estate : Held, that the direction that the debt should be 
paid by testator^s executors (of whom the devisee of the personalty was 
o^e), was a sufficient indication of an intention that it should be paid in a 
way different from that, pointed out by the act ; consequently that the pro- 
visions of the statute did not apply, and that the ordinary rule roust prevail, 
and the debt be paid out of the personal estate. Woohtencroji v. WooUten- 
croft, 2 I^w Thn. Rep. N. S. 626. 

MORTGAGE. — Pay/ncrti out of personally — 17 fr 18 V. c. 113— 
Copyholds — Exoneration, -^TYit act 17 & 18 V. c. 113, for rendering 
mortgaged estates primarily liable.for payment of the mortgage debt in exone- 
ration of the personal and other estates of the deceased mortgagor, includes 
copyholds. A. purchased copyholds in 1852, to be surrendered to the use 
of him, his heirs and asdgns. In the sam^year he mortgaged the copy- 
holds, with a proviso that on repayment of the money the surrender 
(thereby covenanted to be made to the use of the mortgagee) should enure 
to the use of A., his heirs, and assigns. A^ died intestate in 1858, and the 
mortgage money was paid off by his administrator : Held, that the infant 
customary heir Was not entitled to have the mortgage debt paid out of the 
personal estate of the intestate in exoneration of the copyholds, and that th® 
case did not fall within the saving previa at the end of the 17 & 18 Y. 
c. 113. Piper v. Piper, 8 Week. Rep. 541. 

MORTGAGE. — raci;in</ — Appropriation oj payments — Negligence — 
Constructive no(ic6.— The following case presents poidts in the law of mort- 
gages relative to — 1; negligence of the mortgagee in not asking for the title 
deeds ; 2, as to appropriation of payments on account made by the mortgagor 
after parting with his equity of redemption ; 3, as to tacking by obtaining 
the legal estate. It appeared that P., the lessee of certain premises, mort- 
gaged them to H. for tihe whole term, wanting one day. He remained in 
possession, and some time after the mortgage agreed to sell the whoWterm 
to B., and delivered copies of his title deeds promising to furnish the 
originals as soon as one should be re-executed. B. allowed a considerable 
time to elapse, and paid great part of the purchase-money without requiring 
the original deeds, but subsequently, before completion, he learnt that P. 
had deposited them with 11., and had also, before the agreement for sale, 
deposited with. A. two worthless deeds pi^rporting to be the original deeds 
by way of securing a running account After notice of the agreement A. 
took an assignment of P.Js property^ including the leasehold. B. bought in 
H.'s mortgage : Held, that B. was entitled to tack the sum he had paid for 
purchase-money f o ihe mortgage debt, and also to hold the property as 
security for sums laid out by him on improvements ; that B. was not guilty 
of such gross negligence as to fix him with notice of all he might have learnt 
by inquiry ; that ofi A/s receiving notice that P. had parted with his right 
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to redeem he was no longer bound to appropriate payments by P. to the 
extinction of the .debt secured by the deposit of deeds. HipHm ▼. Amery, 
8 Week. Rep. SCO. 

PUBLIC COMPANr.— mnrf»VM;> .Icf— 21 j- 22 . Kic<. c. 60, s. 19— 
Compromise upon grounds concealed from creditors — Discretion of Caurt-^ 
Costs. — In a compulsory winding-up the official liquidators agree with cer- 
tain shareholders in the mass to compromise thieir liabilities for a fixed sum, 
such compromise being founded on details of property and circumstances 
which, if divulged, would act most detrimentally, both as regards such 
shareholders and the general winding-up, und the official liquidators ask 
the court under the 1 9th sect, of the 21 & 22 V. c. 60, to sanction such 
compromise without the data upon which it is found being divulged, and 
that application is supported by the mass of creditors but opposed by others. 
Application refused with costs. It is not imperative under the 19th sect, of 
the 21 & 22 V. c. 60, to give notice to creiilitors, but entirely in the dis- 
cretion of the court. Exparte Totty, 8 Week. Rep. 624. 

SOLICITOR.— JSjrccMtor—CtotOT /or "jjro/essiona/serwces."— The follow- 
ing is extremely important to solicitors who undertake executorships and 
trusteeships, in regard ^to their remuneration for business transacted by 
them in the trust : — ^A solicitor, who is appointed executor, and is by the 
will authorised to charge for his ^* professional^ services,** can only charge 
for services which are strictly professional, and not for business done, which 
an executor in his ordinary character can and ought to do, such as atten- 
dance to transfer stock, make payments, correspondence, &c. Very exten- 
sive words are required to enable a solicitor to chargie for such matters. 
HarUn V. Darby, 2 Law Tim. Rep. N. S. 631. 

SOLICITOR AND CLIENT.— CTncftf* Influence— AnnuUy Deed.—Jn 
money transactions between a solicitor and his client, the solicitor must 
advise his client as he would have done if the client had been dealing witlt- 
a third party. Where, therefore, a solicitor had advanced money to his 
client on the assignment of an annuity imder a will, and the full particulars 
of the security was at the time explained to the client by the solicitor's 
clerk, and although the client swore that she was wholly ignorant of the 
nature of the security given, thinking it was a simple mortgage. deed: 
Held, that the transaction was such a one as would be upheld by a court of 
equity. Edwards v. Williams, 2 Law Tim. Rep. 421. 

TRUSTEES»--5anilTM/?<cy— rAe Bankrupt Law Consolidation Act, 1849, 
«. 130 — Vexatious conduct — Irrelevant matter — Removal of trustee refused, — 
The powers conferred upon the Court of Chancery for the removal of 
bankrupt trustees are not imperative, but discretionary. Bankruptcy of a 
trustee is good ground for his removal, if the bankruptcy in the smallest 
degree endangers the trust-property in his hands, but the mere fact of a 
trustee having, at some time or other during his trusteeship, been a bank- 
rupt, is not in itself a ground for his removal. Upon a petition under the 
Bankruptcy Act to remove a trustee on the ground of his bankruptcy it is 
irrelevant . to charge him at the same time with vexatious conduct. Re 
Brulgman's Trttst, 2 Law Tim. Rep. N,S. 660. 
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BQUTTT PRACnOB. 

PAYME19T OUT OP COVKT.—DiuntaiHng deed dispensed wUh.—A 
riiare of the pnrdiaae-money of an entailed estate, taken by a railway 
company^ paid oat to the hiufband of a married woman, upon her consent^ 
without a disentailing deed as to the particniar share being required. Re 
2Vier, 8 Week. Rep. 540. 

SUBSTITUTED SEBYIC^.— Decree direcHng Payment of Moneys 
Defendant abroad on her Majesty^i Sermce.— The court will order substituted 
•errice of a decree which directs payment of money by a defendant who is 
stationed abroad on her Majesty^s service, without evid^noft of any attempt 
to serre him personally. Griffiths v. Cowper, 8 Week. Rep. 539. 

SETTLED ESTATES ACT.— 19 j- 20 F. 120, s. 2— G«». Ord, xli. 20— 
Setting p^Mon down for hearing — Presenting petition afier advertisement. — A 
petition under 19 & 20 Y. c. 120 cannot be set down for hearing until the 
Lord Chanc'^llor's secretary has certified that the advertisements have been 
duly inserted, and that thetwenty-onedays required by Gen. Ord. xli. 20 
hare expired since the last advertisement. Re Blake^ 8 Week. Rep. 539. 

COlDfOK LAW. • 

ATTORNEY AND CLIEJST,^Striking Attorney offihe RoUs-^Frand.-- 
Wher£ an attorney has committed a fraud, although it may Hot be such a 
fraud as makes hiih amenable to the criminal law, and, although, the trans- 
action is not strictly one between the attorney and a client, the court will, 
interfere, either by suspending his certificate, or striking him off the rolls, 
according to the gravity of the offence. Re Blake, 2 Law Tim. Rep. 429. 

BUILDING COl^TRkCT.'-'Extras— Operation of new contract as waivtr 
of stipulation as to time in (he original-^Pleadings — Equitable replication — 
Contract in writing, — The following case shows tiie difficulties which arise 
out of extras being, ordered where there is a building contract containing a 
stipulation as to the time of completion, with poialties for neglect. Where 
to an action for work, labour and materials, to be done on certain houses, 
&c., of the defendant a plea claims a right to deduct a sum as and for a 
penalty of £1 per house for each week, that the whole were behind the .20th 
March (as in the agreement) and the plaintiff replies, that before that day 
and before breach it was further agreed that some additional works should 
be done on the. houses, &c., by the plaintiffs, and that the whole should be 
. finished in a reasonable time, and states that the new works became and 
were so inextricably mixed up with the old, that it was not possible, &c., to 
get the whole finished by the 20th March, but they were completed in a 
reasonable time, and that all this was always known to both parties : Held, a 
good answer at common law to the plea as showing a wuver by the defend- 
ant of the stipulation as to time. ThorhhiU and another v. Neats, 2 Law Tim. 
Rep. N. S. 639. 

CHAMPERTY AND MAINTENANCE.— .4«»ip9ifntfn< to cestui que trust 
•^Contract to lend money — Reasonable: time, — ^To constitute champerty or 
maiiktenance, there must . be something against good policy and justice, 
something tending- to promote unnecessary litigation, something that in il 
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legal sense is immoral^ and to the constitution of which a bad motire in the 
same sense is necessary. An assignment by a 'truistee to a ceStni que trust 
or to the party really interested to enable him to sue, is not void for main- 
tenance -or champerty. A. agreed with B. that A. would get money from 
F. who was out of town, to lend B. to pay B.'s pressing debts, in considera- 
tion of which, B. agreed to grant a lease of his lands as security, expecting 
to get the money in seven or eight days, the probable time of F.'s jretutn. 
The money was not got till nineteen days, B.havmg been obliged to borrow- 
money ekewhere, in the meantime: Held, the delay of nineteen days was 
unreasonable, and D. was not bound by the agreement. Ftsoker v. Naicker^ 
2 Law Tim. Rep. N. S. 94. 

COMMON. — For three-fourth parts of a. cowy and one oAer cow, — ^De- 
fendant claimed as occupier of certain land a right to have common of 
pasture for one cow and three-fourths of a right of common for one other cow, 
and alleged that another person had one-fourth part of a similar right of 
common for a cow in the same field, and that the defendant in respect of 
his right for one and three-fourth parts of another, and as the servant of 
that other person in respect of his one-fourth part, put into the said com- 
mon field two cows : Held, that such a plea was unintelligible. Query ^ 
whether if there were any clear and express grant of a right of common to 
a fractional part of a cow, and the same person in respect of a certain 
tenancy in gross had a right of common to the extent of one part, and could 
find another person in a similar situation, and entitied to the other part, he 
might couple the two together. NichoUs and another v. Chapman^ 2 Law 
Tim. Rep. N. S. 668. 

EVIDENCE.— D^€rf thirty years otd^Custody^—A deed thirty years old, 
a link in the chain of the defendant's title to the property, to recover 
possession of which tiie action was brought, was produced by a mtness who 
received it from the defendant's attorney : Held, on the authority of Doe v. 
Phillips (8 Q. B. 158), that there was sufficient evidence of proper 
custody. Johnson v. Tyrrell, 2 Law Tim. Rep. N. S. 429. . 

MONEY HAD AND RECEIVED.— Money paid under a mistake of 
facts, — Notwithstanding earlier cases to the contrary, it is now settled that 
money paid under a mistake of facts arising from an error in taking accounts 
may be recovered back in an action for money had and received, although 
the plaintiff had been guilty of laches in making the miscalculation. 
Townsend v. Crowdy, 2 Law Tim Rep. N. S. 537. 

• PRINCIPAL AND SURETY.— Join f/jrommory note— Discharge of surety 
by creditor giving time to principal — Doctrine of equity, — The following is a 
most important decision of the Exchequer Chamber as to suretyship in pases 
of joint bills or note. To an action against^the defendant as the maker of 
a promissory note, the defendant pleaded by way of equitable defence, that 
the note was the joint and several note of defendant and T., and made by 
defendant as security only for T., and that plaintifi^ had notice of the pro- 
mises ; that plaintiff gave time to T, without defendant's consent. The jury 
found that defendant was security for T., and the plaintiff knew that fact, 
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but tiiat he did not agree, nor did defendant stipulate that he should be 
considered or. treated by {flaintiff as security or otherwise, than as a maker : 
Held (affirming the judgment of the Court of Q. B.)f that an equity arises 
from the relation of principal and surety, and the knowledge of that fact by 
the creditor; so that if he gives time to the principal debtor without the con- 
sent of the surety, the latter is entitled to be relieved from his obligation : 
-Held, (dso, that it is immaterial that there was no stipulation at the time of 
the making and delivering of the security ; that the party (who is de facto a 
surety) is to be treated as a surety only. Pooley v. Harradine (7 E. & 
B. 481) ; affirmed, Greawugh v. APCkUqnd, 2 Law' Tim. Bep. N. S. 
671. 

FBOBATE DUTY.— 66 G. 3, c. 14S—PrQhaU duty— Estate and effects 
— EqttUtible conversion, — ^As mortgage-money recovered by an executoi' by 
the aid of a cour| of equity is assets and liable to probate duty, so is 
purchase-money recoverable in the same manner. A testator having by a 
binding contract entered into a contract to sell a freehold estate and received 
a detK)sit, after his death it was decreed to be specifically performed, when 
his executor received the remainder of the purchase^money : Held, reversing 
the decision of the Court of £xche<|uer, that probate duty was payable in 
respect of the purchase-money received by the executor as part of the 
personal estate of the testator. All money received by the executor by 
virtue of probate is subject to probate d|ity. The Attorney-General v. 
Bnmning^ 8 Week. Bep. 862. 

TBOVEB. — Damage9^Saie—Bfi'9ale by vendor. — ^Where sheep were sold 
but not delivered, and before the price had been paid, the credit not having 
expired, were re-sold by the vendor to a third person: Held that trover 
would lie, but that the measure of damages ought not to be the price of the 
sheep, btt the damage actually suffered. Chimery v. FuiZt, 8 Week Bep. 
629. 

COMMON LAW PRACTICE. 

COSTS.— TaxaKoa — Allowance for witnesses — Expenses not paid^^False 
affidavit of inerease^Eeview of taxation, — An attorney told his client before 
action that the costs of witnesses must be paid previous to taxation,* and 
gave him a list containing the names of his witnessSes, and the amount of 
their expenses. The client afterwards gave him receipts, of the different 
witnesses for such sums. The attorney, in the affidavit of increase, swore 
that he had caused ihe witnesses to be paid. The maater allowed the ex- 
penses upon taxation. It was afterwards discovered that the witnesses had 
not been paid until after taxation. The court directed the master to review 
the taxation, and to'disallowall such expenses as had not been actually paid 
at the tune of the previous taxation. Cross y, Durrell^ 8 Week. Bep. 
680. 

GAB!inSHMENT.— Common Law Procedure (Amendment) Act, 1856, 
s. 63 — Garnishee order — Proceeds of sale of an officer's commission in the 
hands of an army agent. — ^The proceeds of the sale of the commission of an 
officer in the army are liable, while in the hands of army agents to whom 
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they have been transferred by the Horse Guards, to be attached by an 
order under the garnishee sections of the. C. L. P. Amendment Act 
(Ireland), 1856. Power v. Kenny, 2 Law Tim. Rep. N. S. 93. 

BANKRUPTCY. 

CONTRACT.— :Ao/ executed be/are act of Bankruptcy.— A contract 
entered into by S., with a trader two months before his bankruptcy, to pay 
a composition to his creditors, on having the advances secured by an assign- 
ment of the trader*8 property, but not executed by the latter until the day 
before he was iidjudicated bankrupt, and full six weeks afVer he had com- 
mitted the act of bankruptcy upon which the adjudicated proceeded, is not 
such a contract as the court will recognise as against creditors, although 
the majority of the creditors had agreed to accept, and some of them had 
received the full amount of the composition. Sewell v. SymonSj 2 Law Tim. 
Rep. N. S. 676. 

PROBATE AND DIVORCE. 

ADMINISTRATION.— Pci^eriior testamentary on the face of it— Evidence 
of testamentary intention, — ^B. having been informed that he could not re- 
cover from the illness he then laboured under, expressed^ a wish that his 
wife should be in a position to receive at his death certain sums of money in 
savings* banks, anid signed, in the presence of witnesses, two orders on 
a savings' bank to pay to his wife, at any time she might apply for the 
same, any money. B. died on the following day. The court granted 
administration, with the two orders as together containing the will of B. 
annexed, to his ^idow. He Marsden, 2 Law Tim. Rep. N. S. 87. 
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No. 46. — Bankruptcy — Petitioning Creditor— Execution, • 
A., being a trader within the meaning of the Bankruptcy Laws, executes 
an assignment for the benefit of his creditors. B., one of his creditors, will 
not execute it, but puts A. in prison. Afterwards B. wishes to file a peti- 
tion in bankruptcy against him, can he do so? Or is A.'s imprisonment a 
satisfaction of iJie debt? and has the imprisonment any effect on tlie deed 
of assignment? 

No. 46. — Legacy Duty, 
A testator gives a legacy of £1,000 to A.B., husband of a daughter. 
What le^cy duty is payable? The daughter, if legatee would only pay 
one per cent. ; the husband is a stranger in blood to the testator. Lex. 
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No. 47. —Mortgage— 'Power of Execuiorip advance Money to Mortgagor to pay 
off mortgage to hinuelfand co'EiedUor. 

One of tw:o executors who had given notice to a mortgagor to pay off 
a sum of money due to the estate of their testator on mortgage of copyhold 
property, is desirons of advancing, out of his own moneys, to the mortgagor, 
a sum sufficient to enable him to comply with the notice, upon the security 
of a transfer of the mortgage. Is the executor disqualified from making the 
advance ))y reason of his fiduciary character in respect of the debt and 
mortgaged hefeditaments? The transfer would in this case be affected 
simply by the present conditional surrender being vacated by the ac- 
knowledgment of satisfaction of the executor, and a new conditional sur- 
render 'immediately afterwards passed by the mortgagor to the use of the 
executor proposing to make the advance. John W. S. Lavender. 

No. 48* — Repairs, 

A. has a lease from B. (B. having a lease from C.) of certain stables, 
coach house, and premises. A.'s lease does not contain any- covenant for 
repair of premises. The entire front of the coach house falls in, and the. 
premises require new roofing. "Some time since, part of a wall fell down, 
and- A. rebuilt it. Now, I wish to know if B. ought not to have done, and 
to do-all these repairs wl^ch go under the head of *' substantial and lasting." 
This B's. representative (B. having died soon after lease was executed) re- 
fuses to do. I also wish to know A.*s remedy. B. H. C. 

No. 49.— Power of sale to Executors, 

A. by will devised certain properties (subject to a mortgage) to trustees 
for the term of a year upon trust to receive the rents and apply the same as 
in his vrill mentioned, and then he directed that his executors should stand 
possessed of all his real estate, and also all his personal estate upon trusit 
thereout to pay his debts (except the mortgage debt). And he thereby 
expressly authorised and empowered his said trustees and did direct them 
in the spring time of the year, which should next follow the expiration of 
twelve calendar months after his decease, to make sale and absolutely dis- 
pose of all his real estate. And he did thereby will and order that such 
sale should be by public auction or private contract, and subject to con* 
ditions in ordinary form, and upon sale he directed his trustees to convey 
and assure the same, and to give receipts, and the proceeds of the sale he 
directed to be applied as therein mentioned. Upon a sale in due course, 
would a conveyance by the trustees and the mortgagee be sufficient to oust 
the estate of the heir at law, and vest the absolute legal estate in the pur- . 
chaser ? the trustees having simply a power. 
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The Law^Magasaneand -Law Review; or, Qmrterlif Journal of Jurisprudence, 
for Aaguat, 1860. No. XVm. of the New Series. London : 
Batterworths. 

Wb some time since noticed the May nnmher of the above pnblication, and 
we have now before iis the August number, which contains many articles of 
interest, among which may be specified the following : I. Arrest of the 
Five Members (being a notice of Mr. Forster^s Work) ; II. Maritime Law : 
Master and Owner ; HE. The Civilians of Doctors' Commons ; IV. The 
Begulations affecting Commission Agents; V. Causes C416bres— The 
Watchman of Eldagsen; YI. Reporters and Reporting; YII. Law and 
Equity Bill ; YIII. Law Amendment Sbciety's Papers, &c. The first article 
is an able paper in refutation of Mr. Forster's work, or rather the conclusion 
of that learned writer, and we commend it to the reader's attention. We 
present an extract from this article, which will probably induce some to pro- 
cure the work in order to read the whole article : — 

*'Two hundred, years have' just elapsed since the Long Parliament, 
terminating an existence of twenty years, dissolved itself under universal 
contempt, and the opprobrious name of the Rump, by the coercion of 
General Monk, and since the restoration of Charles 11., on the 29th May, 
» 1660, re-established the Constitution by king, lords, and commons. The 
great party ill the nation, which took their revenge on the Long Parliament 
by raising Charles I. to the rank of a martyr, — and which has annually, for 
nearly two centuries, ' by prayer and fasting,* implored the mercy of God,^ 
' that th^ nation and its king might not again be delivered up into the 
hands of cruel and unreasonable men,* and * with prayer and thanksgiving' 
thanked Almighty God * for having put an end to the Great Rebellion, and 
for the restoration of the Grovemment,' — at length became convinced (to 
use the words of the highest ecclesiastical authority) that ' it was impos- 
sible,' even if it were desirable,, that we should entertain the feelings, and 
sympathise with the expressions contained in these state-services ;* and in 
the session of 1858 both Houses of Parliament, by unanimous addresses, 
prayed the Queen that those services should not only be discontinued, but 
should not be again printed and published in the common prayer book. 
It might have been expected that the party feelings which these state- 
services strove to perpetuate would now disappear, and that the facts and 
circumstances which were their origin would fall peaceably into the domain 
of impartial history. But whilst this graceful act of oblivion is performed 
by a great and triumphant party, there has arisen a champion of the Long 
Parliament, who, impressed by the study of its proceedings and its heroes, 
TOL. yn. M 
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for which he is eminent, discards all moderate and coneiliatoTy yiews, and 
seeks to awaken in modem breasts the dontemptuoos and disdainful feelings 
against Charles I., by which that famous parliament was animated, to 
represent its proceedings aa not only just but necessary, and to brand the 
king and his supporters with folly and infiimy. 

" We refer to the recent work of Mr. John Forster, • on the arrest of 
the fire members by Charles I.,* which is announced as a chapter of history 
re- written ; and its purpose to correct,* by a true history, elicited from 
trustworthy and as yet unpublished contemporary records, Lord Cla- 
rendon*8 most elabo:i:ate, ingenious, and studied misrepresentation. A 
work which proposes to change the face of history, to orerflpw in effect not 
only the perhaps too partial conclurions of Clarendon and Hume, but the 
calm and philosophic judgments of Hallam, is a challenge to all comers ; 
and we deem it within our province to consider Mr. Forster*s new authorities, 
and his arguments, and the concludons at which he has arriyed. We shall 
probably uphold the yiews of our former guides, whilst we giye to on 
readers our own oil this interesting epoch of history ; but for that purpose 
we must introduce materials not found in Mr. Forster's book, which, whilst 
claiming to present new historical facts, is defectiye in the statement of the 
old. It is to point out his omissions, and to gpard againat conclusion^ 
deriyedfiromdefectiyepremises, that we address our readers. We shall, no 
more than Mr. Forster — and perhaps eyen less than he — ^uphold principles at 
yariance with genuine liberty; but we shall make the constitution our 
guiding star, and, when we make any decisions, we shall endeayour to found 
them on principles of justice and on historic truth. 

'* We shall begin by considering the nature of tHe unpublished ' contem- 
porary records* which haye been brought forward by Mr. Forster*s dili. 
gence. They are not records, in the ordinary sense of public documents — 
state, parliamentary, or legal ; they consist of private letters found, with 
one important exception, in the State Paper Office ; and, besides these, he 
has made use of an unpublished journal of Sir Simonds D*Ewes, a member 
and partisan of the Long Parliament, part of the Harleian MSS. The 
letters, existing still in manuscript, our author tells us, have not beeh before 
used in any of the histories. We shall find that he is mistaken in that 
assertion aa to two of the letters ; and therefore it may be inferred that the 
others in the State Paper Office have been inspected and weighed, as 
elements of history, by at least one previous historian. The value of private 
letters as elements of history is not, however, very considerable, where the 
chief facts are preserved in public records ; nor can they safely be depended 
upon for &cts not before known, unless considered as representations of the 
desires, pr^udices, and feelings of the writers, and of the parties to which 
they were attached. The letters now introduced, written by persons of 
opposite sides in the great struggle to which they relate, frequently con- 
flict; but they do not contradict— indeed, they generally confirm — ^the 
historic facts derivable from evidence of a higher nature ; and thus the 
leading public events of this passage of history remain on their ancient basis^' 
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" We are not disposed to underrate the services of the Long Parliament 
We acknowledge the public spirit, energy, and determination of its leading 
members ; and we adopt Mr. Hallam's opinion, that * by their salutary 
restrictions and new retrenchments of pernicious or absurd prerogative, ihe 
Long Parliament formed our constitution such nearly as it now exists.* 
Humc) also, has the candour to admit— indeed, no one can re&sonably deny 
— ^its eminent services, * during ihejirst period of its operation, when their 
merits so much outweigh their mistakes as to entitle them to praise from all 
lovers of liberty.' But we do not believe in any theories of history based 
on angelic virtue in one party, and unmitigated wickedness in the other ; 
which, we think, we do no ii\justice to our author in stating to be the theory 
of hi^ book. It is^at that part of the career of the Long Parliament which 
our author takes up, that we think its proceeding^ became questionable. It 
had achieved a great victory over the king, both by the enactment of important 
laws curtailing his prerogative, and by the execution, banishment. Or 
imprisonment of his most eminent ministers and adherents. The spirit of 
Charles was humbled, and lus high notions of prerogative reduced. His 
speeches to parliament evince that change. But neither that chtoge, nor * 
the important circumstances which produced it, are adverted to by our 
author. He woulcl, we think, have assisted his readers, and perhaps 
tempered his own judgment, in estimating the value of his new authorities, 
and of his arguments and conclusions, if he had commenced his history with 
some account of the political position of the two great parties in contest, the 
kinjg and the parliament, as it existed at the time of the attempted arrest ; 
for we cannot justly estinuite the actions of men, nor fairly bestow on them 
either praise or blame, unless we know the circumstances under which 
they acted, from which we may endeavour to ascertain the motives of 
their conduct'* 

Another article of great interest is '* The Watchmen of Eldagsen,'* in 
which an account is given of a German criminal trial, with the sentence of 
one of the suppoised murderers of two womexi, but the accused is afterwards 
shown to have been innocent, the murders having been committed by 
another person. The whole article is a good exposure of the Grerman 
system of criminal procedure, and a perusal will satisfy any reatonable per- 
son that our much-abused system is. infinitely prefe^ble. Another very 
readable article is that entitled- " Reporters and Reporting," in which the 
authority due to some of the old reporters is canvassed at ^me length. 
From this article we take the following respecting the Year-books and old 
reporters, which may be contrasted with what is stated under that portion 
of our publication devoted to. '^ Law Studies :'' — 

** It strikes one then as most unaccountable, that since the period when 
the Year-book ceased— that is to say, before the end of the reign of Henry 
Vin. — no organised system has ever been adopted for collecting and regis- 
tering the decisions of English courts of justice. The reports called the 
Year-books, appear to have been executed by persons appointed and paid by 



136 YENDOBS AKD FUBCHASERS. 

the Grown/ and to haye been published at the expense and with the antbo- 
rity of the Grown, but with no object of disseminating a knowledge of the 
matters decided among the people. The extreme conciseness with which 
these reports are expressed, die Norman-£Vench language, andihe contrac- 
tions (hot to speak of other defects and peculiarities) in which they are 
pri4ted, manifestly adapt them only for the use of men of the legal profes- 
sion, and that of a generation now gone by, as we may almost literally ex- 
press it. Not that all the matter to bet found in those annota volumnia 
vatum is useless or devoid of interest ; Hallam has recorded his sense of the 
acute logic and the profound views that abound in them ; and Goke has in 
fact constituted and cominled his commentaries on Littleton's Tenures out 
of passages transferred from the Year-books, mostly in the very diction 
(translated) of the originals. Then in places (few it is true) they afford an 
^lustration on questions in history, particularly of constitutional history 
and views of ancient life and manners, particularly of conventual life, at- 
tractive to an antiquary, but probably, on the whole, hardly worth the 
toil and time requisite for the discovery and exhumation of them. In 
Sejfmour v. Barker^ 2 Taunt. 201, when a very learned counsel, Seijeant 
Williams, was citing a case as in point from 7 Edw. ILL, Mansfield, G. J., 
interrupted with, ' It is a great way to go back for a precedent to the 7th 
Edw. in.,* &c. ; and Heath, J., added, * Gome to modem precedents, some- 
thing within three hundred years.' On the oiher hand, the courts frequently 
avail themselves of the lore contained in the Year-books and other old 
reports, when the subject requires a resort to the ancient sourcies of original 
law ; a remarkable instance of which, among others, may be seen in Outram 
V. Morewood, 3 East, 846, on a question of plea<fing a verdict by way of 
estoppel. At any rate, we do not propose getting up an examination of the 
character of these ancient and almost obsolete representatives of law ; it is 
rather from the more modem reports, and from some inquiry into the later 
styles Qf repprting, when we arrive at them, that we hope, if it may be, to 
render this article in some degree useful. We perfectly concur in the justice 
of the following remark of Chancellor Kent, as applicable not merely to 
the Year-books, but to a great number of the elder reports : — ' The ancient 
reports are going very fiEust, not only out of use, but out of date, and almost 
out of recollection. The modem reports, and the latest of the. modem, are 
the most useful, because they contain' the last, and it is to be presumed the 
most correct, explanation of the law, and the most judicious application of 
the abstract and stem principles of right to the refinements of property. 
They are likewise accompanied by illustrations best adapted to the inquisitive 
and elevated reason of the present age.*' 
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CHARGE OP DEBTS, — Constructive power of trustee to sell or mortgage 
-Lapse of lime from testator'' s death — Constructive notice. — Although as •& 
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general rule, where a ^stator deyises property to trufitees apon trust to 
pay debts, &c., a trustee has power to sell or mortgage for that purpose, 
and a purchaser or mortgagee is not bound to mquire into the details, - 
whether this applies to a trustee so proposing to .sell at any interest — 
Quaere. - If a tru^e,. under a trust to convert and pay debts, borrows 
money on the representation that he requires it for the vrill, but it is obvious 
from the nature of the transaction that he requires it for his own purposes, 

« the mortgagee cannot sustain the security against the cestui que trusts, nor 
can a transferree of the mortgagee do so; and the circumstance that such 
transferree converts an equitable into a legal mortgage makes no difference. 
On such a transaction the question of constructive notice does, not arise* 
Bury V. Truman, 8 Week. Rep. 635. 

MISDESCRIPTION.— JV«iiiM« wU supplied unth toater—Claimfor com- 
pensation. — Some freehold premises in a manufacturing town, comprising a 
dwelling-house and a factory, on which was a stelEun-engine with boilers, 
were put up for sale, and in the particulars of sale described as being wel) 
8uiJ|plied with-water. One of the conditions of sale provided for compensa- 
tion in the event of error or misstatement. The property was sold for 
£1,720, but immediately after the sale the petitioner discovered a fact with 
which he was previously wholly unacquainted— viz., that there was neither 
spring nor running stream upon the property, but that the only water 
supply was from a waterworks company, and that the annual rate for the ' 
quantity of water which the machinery would require was about JC23. 
Upon making this discovery he claimed compensation, but this was refused 
by the vendors, and Stuart, -Y.C., held that he had no right either to com- 
pensation or to be discharged from the contract. On appeal, however, it 
was held,! that the description was calculated to mislead « stranger, by 
inducing him to think that ' there was a well or stream upon the premises, 
and that the statement was therefore materially inaccurate ; and the 
petitioner was, upon the election of the vendors, relieved from the contract. 
Leyland v. Irringworiky 2 Law Tini. Rep. N. S. 687. 

SPECIFIC PERFORkANCE.---i45Tce7»en/ /or lease— Covenants— Un- 
certainty, — The following is an instance of the refusal to enforce an agree- 
ment by- reason of its vagueness, and the case shows that the plaintiff is 
not always entitled to the benefit of a different agreement set up by the 
defendant's answer. It appeared that a landlord gave to his tenant a 
memorandum in the form of a letter to the following effect:-^" .Sir,— 
AgreeiEible to our covenants with regard to the farm which you hold of me, 

' I acknowledge myself bound to grant you a running lease of seven, fourteen, 
or twenty-one years, whenever you may require the same, to be completed 
according to these respective teyrins." The meaning of the word 
" covenants '' was uncertain, owing to a conflict of testimony between the 
landlord and tenant : Held, that the memorandum of agreement was too 
vague to call for a decree for specific' performance. A plaintiff may not at 
the hearing adopt the terms which the defendant has set up as constituting 
the real agreement, if he has throughout the transaction repudiated such 
agreement. Jtffery v. Stephens^ 8 W^ R. 427. 
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BQUTTY AND CONVEYANCING. 

HUSBAND AND WIFE.— Equity to a settlement—Suit to raise legacy 
charged on land — Hushaiid^s assignee for value — Law and equity— Jurisdiction 
—Demurrer — Payment into court — Injunction. — ^The Court of Chancery will 
interfere when the remedy is more complete and perfect in equity than it is 
at law. The court will not refuse to entertain a suit which is properly 
instituted, or tb protect the owner firom heing harrassed by double proceed- 
ings at law and in equity, merely because the effect of its interference is to 
give a married woman that equity to a settlement which she could not 
otherwise obtain. A testator by His will charged his real estate with the 
payment of a legacy of £1,000 to his daughter, and he declared that it should 
be lawful for her to enter on the lands, and by the receipt of the rents and 
profits thereof, or by demise, sale, or mortgage, to raise the same. Before 
any part of the legacy was raised, the daughter married, and her husband 
assigned to the Family Endowment Society all his interest in the said legacy 
by way of mortgage to secure certain sums advanced by them to him. The 
wife now filed a bill by her next friend for the. purpose of having the legacy 
raised by a sale or mortgage of the said real estate, and the owner of the 
lands charged being willing to pay the whole amount claimed into court, 
prayed that he might be at liberty to do so, and that on such payment the 
said society might be restrained by injunction from proceeding at law 'to 
recover the legacy : Held (on demurrer), that a person who was entitled to 
a legacy charged on land might come to*« court of equity -to have it raised, 
and, therefore, that the demurrer must be overruled. Held (on motion for 
. leave to pay the money into court), that the right of the present owner 
upon whose lands the legacy was charged, to pay the money into court, * 
flowed from the overruling the demurrer. H^ld (onmot|on for injunction}, 
that upon the payment of the money into court, the injunction must go to 
restrain the society from prosecuting their action at law against the present 
owner of the estate charged. Buncombe v. Grehiacre^ S Week. Bep. 657. 

MORTGAGE.— Po«(/V)»emen/ of first mortgage— Title-deeds^ in hands of 
mortgagor— Fraudulent sale to purchaser— Negligence not amoUnting'to vo/tm- 
tary misconduct, — A court of equity will not postpone a first mortgagee, or 
prevent him from availing himself ef Itis jegal rights upon the ground that 
he has allowed the title-deeds to remain ;ia -the custody of the mortgagor, 
and thereby enable him to commit a. ftaudj t^plesfli he has been guilty of a 
voluntary, distinct, and uignstifiable concurrence in the mortgagor's so 
retaining them. A solicitor who was entitled to property situate at X. and 
Y., mortgaged both estates to a client (the plaintiff) and sent him a bundle 
endorsed with a memorandum that it contained tlie deeds and mortgage of 
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the premises for securUig the mortgage money and interest. The mort- 
gagee trusting to the representation contained in such endorsement, did not 
Examine the contents of the parcel, which, in fact, only contained the title- 
deeds to estate X. The mortgagor then sold the estate Y. to a purchaser 
(the defendant) by public auction, concealing the mortgage, and on the 
completion of the purchase, handed oyer the title-deeds thereto to the 
purchaser, who took possession. The mortgagor afterwards absconded, 
when the mortgagee discovered for the first time that the defendant had 
bought estate Y., and was in possession : Held, that as the mortgagee had 
not Yoluntarily and unjustifiably permitted the title-deeds to estate Y. to 
remain in the mortgagor's hands his claim was not postponed, and that 
imless the defendant chose to redeem, he was entitled to the common decree 
for foreclosure. Hunt y. Helmes, 7 Week. Rep. 632. 

MORTMAIN. — Lands in mortmain — Enrolment, — ^IVhere lands have been 
given for a charitable purpose by a deed duly enrolled within the provisions 
of the Statute of Mortmain, that statute does not require that deeds affecting 
the subsequent dealings with such property should be enrolled. Ashton v. 
Jones, 8 Week. Rep. 638. 

TBJJSTEES.'-'Appointinent of new trustees— Vesting order— Trustees Act, 
1850, ss. 32, 34. — ^Where new trustees had been appointed under a power, 
but the trust-estates remained vested in the representatives of a former 
trustee, who had died abroad, the court made an prder re-appointing the 
truftees who had' been already appointed under the power, and ordered that 
the trust-estate should vest in such trustees under the 34th section of the 
above act. Re MundeVs Trust, 2 Law Tim. Rep< N. S. 658. 

VOLUNTARY ^CONVEYANCE.— 13 EUz. c. h— Creditors infuturo.— 
The 13 Eliz. c. 5, **An act against fraudulent, deeds, alienations,** &c., 
renders void conveyances made to defeat future creditors. Therefore, where 
a man against whom two actions of trespass were brought several days 
•before the trial executed a conveyance of all his property to his daughter 
as a volunteer, it was declared that the deed was fraudulent and void 
as against his creditors under the statute of Elizabeth. Barling v. JBishqpp, 
2 Law Tim. Rep. N. S. 651 ; 8 W. R. 631. 

WASTE. — Devisee sulject to executory devise — Legal waste — Equitable 
waste. — Devisee in fee subject to an executory devise over cut down timber, 
some of which was ornamental: Held (affirming the decision^of Wood, 
V. C), that he was dispunishable of legal but not of equitable waste. Turner 
v. Wright, 2 Law Tim. Rep. N. S. 649. 

WILL. — Construction-rlUegitimate children — EiSidence of knowledge ly 
testator of another person^ s family. — Gift by will to A.'s daughters, B.'s 
daughters, and to E. and F. in equal shares. B. died some time^ before the 
date of the will, and never Had any legitimate children, but left two illegiti- 
mate daughters, one of whom (D.) survived the testlitor: Held, that 
although a knowledge of the state of B.> family could not be assumed in 
the testator, the existence of such knowledge might be established either 
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npon the (ace of the will, or by evidence dehors the will— npon which D., 
though illegitimate, was held entitled to share in the bequest. Re Berberies 
Tnuts, 8 Week. Bep. 660. 

EQUITY PRACnOB. 

> COSTS,— Eight of parties claiming subject to the plaintiff's claim to costs 
out of Vie fund, — ^Where a testator left an estate to his wife charged with 
legacies, and she married again and settled the estate, which was afterwards 
sold under the decree of the court for the administration of the testator's 
estate : Held, that parties claiming 'under the settlement "were entitled to 
thdr costs out of the proceeds of the sale of the estate before division 
amoitgst the legatees, but to one set of costs only. Musson^Y, Hackett^ 2 
Law Tim. Rep. K S. 692. 

JNFANT.^Petition-^Ouardian ad litem of in/b**^-— -Upon a petition for 
the payment out of court of two- thirds of a sum of stock and cash standing 
to the account of^the trusts of a will where the person entitied to the 
remaining one- third was an infant : Held, that the appointment of a 
guardian ad litem on behalf of the infant was necessary. Re Ward, 2 Law 
Tim. Rep. N. S. 82. 

SOLICITOR AND CLIENT.— J5t« of costs, taxaiion—PaymetU ofUa— 
Undue pressure — Overcharges — Account current and bills of costs — Security 
for, — ^The rule is well setUed that if a client wishes to tax his solicitor's bill 
afterpayment, he must show either undue pressure and. overcharge, or 
overcharge to such a degree as to amount to fraud. The following case was 
held to be within the first branch of that rule : — ^The petitioner employed the 
respondent as his solicitor for several years, and became indebted to him. 
for costs for business done and -advances. In July, 1858, the solicitor 
obtained from the petitioner an assignment of all his stock, chattels, &c., 
with an immediate power of sale to secure all sums then due or which 
might thereafter become due. In Jan., 1859, the solicitor serit in his bill 
and cash account, and having .urged payment, the petitioner in March, 
1859, consulted another solicitor. Much correspondence ensued for the 
next two months, the petitioner complaining that vouchers were not pro- 
duced, and the solicitor offering to produce the vouchers, when an appoint- 
ment for setUement should be made, and to have his bill taxed ; but nothing 
ftirther having been done, the solicitor ultimately gave written notice that 
he should on the same day on which the notice was given, enter into 
possession of the petitioner's goods, &c., under his security ; and default 
being made, he did so without further notice. The petitioner then paid 
the amount expressly under protest, and soon after presented his petition 
to have his bill of costs taxed,, notwithstanding payment, relying on these 
circumstances as showing undue pressure, and alleging also numerous items 
of excessive charges. Wood, Y. C, thought there had been no - undue 
pressure, and that the alleged, overcharges were trifling in amount, and he 
dismissed the petition, but without costs. The petitioner having now 
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appealod, it was held (reyerring his Honour^s decision), that payment made 
under these cireumstanecs was not socb as to preclude the petitioner from 
his right to have the bill taxed, and an order for taxation was made 
accordingly. Re Foster, 2 Law Tim. Rep. N. S. 568.' 

SUBSTITUTED SERYICE.'-D^^endant abroad on her Majesty's service 
— Decree for payment of money-^SubstUuted service thereof — A decriee for 
payment of a svm of money was made against the defendant, who was 
Britbh Consul at Femambuco, where he was residing throughout the 
proceedings in the suit, his^defence being conducted by his solicitor in this 
country, without any attempt having been made to serve the defendant 
personally. Stuart, V. C, ordered substituted service upon the dolidtor to 
be good service on the defendant^ and on appeal the Lords Justices con- 
firmed his Honour's order. Griffiths v. Cowper^ 2 Law Tim. Rep. N. 3.-689. 

OOBfMON LAW. 

CAJELBJER.—Bailway company— Railway and Canal Traffic Act^ 1854— 
Carriers Act — Special contract. — ^The following is a case of importance as to 
railway companies limiting their liability^ for loss or ii\jury to goods by 
special contract. It was an action against defendants, as common carriers, 
for negligence in carrying marble chimney-pieces. Plea, that the said 
goods were delivered by the plaintiff and received by the defendants, 
subject to a special contract whereby, defendants were not to be responsible 
for loss or injury to them unless declared and insured according to their 
value, and that the same were not so declared and insured. Plaintiff was 
the owner of the chimney-pieces, and directed M. to forward them to 
London. On June 12, 1857, notice was delivered to M., stating, among 
other things, that the defendants ^' would not be answerable for loss or 
injury to' marbles, unless declared and insured according to their value. 
M. sent the chimney-rpieces to defendants' office, with a verbal inquiry as. 
to what the insurance would be, to which defendants sent a written answer 
to the effect that the amount of the insurance depended on thd value of the 
articles; and requesting in turn to know the value. M/ thereupon wrote to 
ask the rate of premium. On July 16 defendants wrote to M., sayfng, 
among other things, " It is necessary before fixing the rate of insurance, 
that we should perfectly understand the nature and amount of risk we are 
about to undertake, and we Will lose no time in getting the rate of insurance 
fixed when you oblige us with. the information.'' Subsequently verbal 
messages passed between the parties, prior to August 1 : and' defendants' 
derk stated in the result that he would not forward the goods unless he 
had written orders as to the amount for which the goods were to be insured 
if insured,^ stating the rates for insured and uninsured goods. No intima- 
tion was given to M. as to the amount for which the goods were to be 
insured ; and on August 1 M. wrote to defendants—*^ Please to forward the 
gpods uninsured, directed to, &c., signed C. Meigh, per W. G. Whitting- 
ham." The goods were accordingly sent off, and the charge made as for 
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uninsured goods. The goods were iigured on the journey : Held^on the 
above facts, reyersing the judgment of the Queen^s Bench (Williams, J., 
dis8stitiente)y that there was a special contract, signed bj the plaintiff or the 
person delivering the goods, for carriage within the meaning of the 14th 
proviso in the 7th sec. of the 17 & 18 V. c. 31, Railway and Canal Traffic 
Act, 1854, which limited the liability of the defendants. Also, that the 
letter of August 1, and the forwarding of the chimney-pieces by the 
defendants upon the terms proposed in it, was a special contract within the 
6th sec. of 2 Geo. 4 and.l W. 4, c. 68 (the Carriers Act). Also, that the 
letter of August 1 might be read, 1st, with the light cast upon it by the 
Carriers Act ; 2ndly, by that of the other letters and facts stated in the case ; 
and, Srdly, simply by itself; and tbat in either of these cases it constituted 
a contract for the carriage of the marble upon the terms that defendants 
should be free of risk : Held, also, that the above plea was praved. Peek 
V. The North Staffordshire Railway Company^ 8 Week. Rep. 364. 

COMMON CARRIERS.— FwA—^/>eciaZ contract— 17 i- 18 V. c. 31,*. 7 
— Liability /or delay. — ^Thisis another case of a special contract by a railway 
company for the carriage of goods being upheld, for where a railway com- 
pany has given public xiotice that it will carry fish as by special agreement 
only, and the sender has signed an order and declaration exempting the 
company from all liability for loss or injury arising from delay or detention 
of train, or from any other cause other than gross neglect or fraud, it was 
held that such condition is a reasonable one, and the special agreement is 
valid. ReBeal, 2 Law Tim. Rep. N. S. 665. 

COPYHOLD. — Custom for copyholder of inheritance to get clay for bricks 
without limit, — In ejectment by the lord of a manor for forfeiture, evidence 
was given of an immemorial usage for the copyholders of inheritance, with- 
out license fVoni the lord, to break the surface and get clay without limit 
from their copyhold tenements, for making bricks, to be sold off the manor ^ 
Held, that the custom was good. Salisbury v. Glfldstone^ 8 Week. Rep. 
642. 

DAMAGES. — Tort — Negligence — Malice aggravating damages. — ^In an 
action for negligence the damages may be aggravated by the conduct of the 
defendant having been reckless or accomj^anied by expressions showing a 
disregard for the safety or property of others. In an action for negligence 
in pulling down a wall, whereby a portion of the bricks fell upon the 
plaintiff*s stable, broke down the roof and damaged his horse, &c., the 
judge told the jury that in assessing the damages they might take into con- 
sideration expressions of the defendant to the workmen that they should not 
take any care to guard against mischief to the plaintiff*s property in so 
doing : Held, that there was no misdirection. Emblin v. Myers, 8 Week. . 
Rep. 665. 

SHIPPING. — Certificate of registry, custody of^Merchant Shipping Act, 
1854—17 5- 18 V. c. 104, s. 50.— The Merchant Shipping Act, 1864, forbids 
a shipowner pledging the certificate of registry of a. ship, and a. pledgee 
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cannot detain the certificate even though he may have given consideration 
for it. WUey v. Crawfm-d, 8 Week. IJcp. 662. 



PROBATE AKD DIVORCE. 

DISSOLUTION OF MARRIAGE.— Bi^ainy and adultery-^Evidetice of 
foreign law as to mamage, — ^To establish bigamy as a ground for the sentence 
of the court there must be proof of such a ceremony as but for a former 
marriage would constitute a valid marriage. Thus, if the bigamy relied 
upon took place abroad, it will be necessary to give formal proof of the 
marriage law of that country. Bart v. Burt^ 8 Week. Rep. 552. 

MARRIAGE. — Evidence — Admissibility of certificate of a foreign marriage, 
— ^In proof of a marriage in Chili a document was tendered purporting to 
be an extract from a register of marriages, and signed by the curate-rector 
of the church where it was solemnised. Hisf signature was verified hy a 
public notary, whose signature was verified by other notaries, and their 
signatures were verified by the Foreign Minister of the Chilian Republic, 
and a certificate under the hand and seal of the British consul at Chili was 
added. On the evidence of a witness that a register was kept by the curate- 
rector of every church in Chili of marriages solemnised in it, and that 
certificates of marriage such as that tendered were in the Chilian courts 
received in evidence, that he knew the name of the curate-rector, and was 
also weU acquainted with several of the persons whose signatures were 
appended to the certificate as witnesses, the document was admitted as 
evidence of the marriage. AhhoU v. Abbott and Godoy, 29 Law Joum. 
Prob. &M. 67. 

WILL. — Imperfect revocation — 1 F. c. 26, «. 20 — Cancellation — Intention 
to execute another mil. — ^Afler a testator's death a duly executed will was 
found, but the testator had written the word ^' cancelled " and his initials 
across his signature, and at the end he had ^vritten a memorandum in which 
he said, '' I hereby revoke this will, and it is altogether cancelled," and '' I 
intend to make another will, whereupon I will destroy this." The court 
granted probate to the executor, as the will had not been revoked in any of 
the modes prescribed in the 20th section of the Wills Act. Re Brewsted, 
29 Law Journ. Prob. & M. 69. 

WILL. — Re^execution of will — Attestation of alterations.— 'TxK<zmg sig- 
natures with a dry pen does not amount to a re-execution or a re-attestation 
of a will. Some alterations having been made in a will subsequent to 
execution, the testator and the attesting witnesses traced the former 
signatures with a dry pen, and the attesting ^vitncsses wrote their initials in 
the margin opposite each alteration. The court held that these initials were 
no evidence of a due execution of the alterations, and refused to admit them 
to probate. Re Cunningham^ 29 Law Journ. Prob. & M. 71. 
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No. 50. — Apprentice — lUness. 

A., a minor, and B., his mother, enter into an indenture of apprenticeship 
of A. to C. The indenture contains the usual covenant, that A. shall serye 
C. for the term of the apprenticeship, without excepting the case of illness. 
During the term A. ia obliged to leave the service of O. in consequence of 
illness, and his medical attendant has certified that it would be dangerous 
to A.*8 life for him to resume his employment. C. (to whom a large 
premium was paid) demands compensation from B. for .the loss of A.'s 
services, and threatens to bring an action to recover the same. WUl such 
an action lie ; and, if so, is it probable that any beyond nominal damages 
would be given ? J. W., Jun. 



^nstoetjs to Pioot joints. 



No. 46. — Legacy Duty (ante^ p, 131). 

I think A. B., though son-in-law to the testator but stranger in blood, is 
liable to payment of. legacy duty at the rate of ten per cent., vide Sweeting 
y. Sweetmg, 22 L; J. R. N. S. Chanc. 441 ; 1 Drew. 881, where it was 
held, vice versa, that a daughter-in-law was liable to the duty payable by a 
stranger in blood. E. Shbabm. 

No. 46. — Legacy Duty (ante, p, 131). 

Under the Succession Duty Act, 16 & 17 V. c. 61, s. 11, a son-in-law 
pays duty as a son, viz., one per cent. ; if the legacy, however, became 
j)ayable previous to the passing of the act he would pay ten per cent. 

J. Sheabm. 
No. 4^S,— Repairs (a/ite, p, 132). 

It is quite clear there was no covenant fbr repairs in the lease from B. to 
A. (how B. stood with G. is another thing) ; A. therefore could not be 
compelled to repair, but should have called upon B. or his representatives 
to do so as his immediate hmdlord. If B. or his representatives requested 
A. to repair, in that case he would have had bis remedy ; as the case now 
stands I think he has none. J. W. . 
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RECENT STATUTES. 

28 VIOTOBIA, AND 28 ft 24 VIOTORIA. 
The last session of parliament comprises some statutes of the 23rd Vie., 
but the greater portion belong to the 23 & 24 Yic. Of the result it is the 
fashion to speak most disparagingly, and, indeed, compared with the pro- 
gramme at the opening of the session, it must be confessed that there is 
some ground for complaint, inasmuch as the bills relating to^ reform, 'bank- 
ruptcy, and criminal law, and joint stock companies consolidation, with 
others of ajess doubtful utility — and in particular the Registration of Titles 
Bill — ^were not permitted to emerge from their chrysalis state. But the 
measures which received the royal approbation are some of them of no small 
importance, such as the act for tiie regulation of attorneys and solicitors, and 
containing provisions fbr facilitating admission to the profession (the 
numbers being considered too few now that the business and also the emolu- 
ments are diminished), tjie Conveyancing Act shortening deeds, the Law 
of Property Amendment Act, relating chiefly to registered judgments, the 
Fusion of Law and Equity Act (which, however, was greatly shorn of its 
too luxuriant growth), the Evidence in Chancery Act, the final abolition of 
the Masters in Chancery, the Divorce Court Amendment Act, the Stanip 
.Act, particularly as to agreements, the Licensing of Refreshment Houses, 
the repeal of the Stock Jobbing Act, Procedure on Petitions of Right, &c. 

We purpose to give the most important of the acts at length, whUst others 
of less practical importance will be shortly noticed ; but on this occasion we 
shall not indulge in any lengthy remarks, but find some other and more 
convenient opportunity for doing this. 

23 Vic. cap. 8. — Administebiko of Poison Act. 

This act provides for a punishment for the administration of poison, where 
there is no intent to commit murder, but only to endanger life or inflict 
grievous bodily harm. 

Sec. 1. Any person maUcunaly administering poison^ ff^., with intent to 
endanger life or inflict grievous bodily harm to be guiUy of felony. — ^That who- 
soever shall unlawfully and maliciously administer to or cause to be 
administered to or taken by any other person any poison or other destruc- 
tive or noxious thing so as thereby to endanger the life of such person, or 
80 as thereby to inflict upon such person any grievous bodily harm, shall be 
guilty of felony, and being convicted thereof shall be liable to be sentenced 
to penal servitude for any period not exceeding ten years and not less than 
three years, or to imprisonment for any term not more than three years, 
with or without hard labour, at the discretion of the court. 

Sec. 2 Any person maliciously administering poison^ ^c, with intent to injure^ 
aggrieve^ or annoy any other person, to be guilty of a misdemeanor. — Whoso- 
ever shall unlawfully and maliciously administer to or cause to be adminis- 
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tered to or taken by any other person any poison or other destructive or 
noxious thing with intent to ix\jure, aggrieye, or annoy such person, shall 
be guilty of a misdemeanor, and being convicted thereof shall be liable to be 
sentenced to imprisonment for any period not exceeding three years, with or 
without hard labour, at the discretion of the court, ,and the costs and 
expenses of the prosecution of any such misdemeanor may be allowed by 
the court as in cases of felony. 

Sec. 3. If the jury be not satisfied that any person charged is guilty of felony, 
hut guUty of misdemeanor, they may fnd tttm guUiy accordingly. — ^If, upon 
the trial of any person charged with the felony above mentioned, the jury 
shall not be satii^ed that such person is guilty thereof, but shall be satisfied 
that he is guilty of the misdemeanor above mentioned, then and in every 
suoh case the jury may acquit the accused of such felony, and find him 
guilty of such misdemeanor, and thereupon the delinquent shall be liable 
to be punished in the same manner as if convicted upon an indictment for 
the misdemeanor. 

23 Yic. CAP. 14. — ^Income Tax Act. 
This is the Income Tax Act, which has so unpleasantly affected many 
persons ; sec. 2 regulates the amount of tax thus : upon the annual value 
or amount of any property, profits, or gains (except property, profits, and 
gains described as chargeable under Schedule B. of the said act) the rate or 
duty of tenpence for every twenty shillings of the annual value or amount 
of all such property, profits, and gains respectively ; and for and in respect 
of -the occupation of lands, tenements, hereditaments, apd heritages de- 
scribed as chargeable under Schedule B. of the said act, the rate or duty of 
fivS^nce in England and threepence halfpenny in Scotland and Ireland 
respectively for every twenty shillings of the annual value thereof. How- 
ever, by sec. 9 incomes under £100 are exempted, and under £150 the rate 
is sevenpence in the pound. 

23 Vic. cap.. 15.— Stamp Duties Act. 
This is an act of some importance, inasmuch as it affects some of the rates 
of duty, and also contains some special provisions applicable to personalty 
appointed by wiU, the use of adhesive stamps in certain cases, and penalties, 
and particularly that the penalty on stamping on agreement under the 
value of £20 shall be 20s. only, and that agreements for leases shall be 
stamped with the same duty as is payable on leases, and reducing the rates 
for agreement. This last provision is as follows : ^' Agreement, or any 
minute or memorandum of an agreement, made in England or Ireland 
under hand only, or made in Scotland without any clause of registration, 
and not otherwise charged nor expressly exempted from all stamp duty, 
where the matter thereof shall be of the value of £5 or upwards, whether 
the same shall be only evidence of a contract, or obligatory upon the parties 
from its being a written instrument ; together with every schedule, receipt, 
or other matter put or indorsed thereon or aimexed thereto, sixpence. 
And where the same shall contain 2,160 words or upwards, then for every 
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entire quantity of 1,080 words contained therein over and above the first 
1,080 words a farther progressive duty of sixpence. Provided always, that 
where divers letters shall be offered in evidence to prove any agreement 
between the parties who shall have written such letters, it shall be sufficient 
if any of such letters shall be stamped with a duty of one shilling, although 
the same shall in the whole contain any quantity of words exceeding 2,160. 

23 & 2i Vic. cap. 32. — Brawling in Churches, &c. 
This statute has for objects to abolish the jurisdiction of the ecclesiastical 
courts in Ireland (as has already been done in England) in cases of de&ma- 
tion, and in England and Ireland in certain cases of brawling ; the latter 
provisions were inserted in consequence of the well-known disturbances at 
the church in St. George*8-ia>the-East ; it is entitled '* An Act to abolish 
the jurisdiction of the Ecclesiastical Courts in Ireland, in cases of defama- 
tion, and in England and Ireland in certain cases of brawling,** and it intro- 
duces into the law some very useful provisions. As regards its application 
to England it abolishes the power of the ecclesiastical courts to deal with 
cases of brawling, and gives to justices at petty sessions a more full and 
complete power of action in such and similar cases than they before pos- 
sessed. Ahready, by the 1 Mary, ses. 2 & 3, ss. 2, 3, & 4 ; 1 Will. & M. c. 
18, s. 18 ; 52 Geo. 3, c. 155, s. 12 ; and 9 & 10 Vic. c. 59, s. 4, the temporal 
courts had a limited power to deal with such offences, but it required the 
present statute to confer upon thetn complete and ample jurisdiction. The 
first section deprives the ecclesiastical courts of all power to entertain or 
adjudicate upon any suit or cause of brawling against any person not being 
in holy orders. The second section enacts that *' Any person who shall be 
guilty of riotous, violent, or indecent behaviour in England or Ireland, in 
any cathedral, church, parish or district church, or chapel .of the Church of 
England and Ireland, or in any chapel of any religious denomination, or in 
England, in any place of religious worship duly certified under the provi- 
sions of the 18 & 19 Vic. c. 81, intituled * An Act to amend the law con- 
cerning the certifying and registering of places of religious worship in 
England;* whether during the celebration of divine service, or at any other 
time, or in any churchyard or burial-ground, or who shall molest, let, 
disturb, vex, or trouble, or by any other unlawful means disquiet or misuse 
any preacher duly authorised to preach therein, or any clergyman in holy 
orders ministering or celebrating any sacrament, or any divine service, rite, 
or office in any cathedral church, or chapel, or in any churchyard or burial- 
ground, shall, on conviction thereof before two justices of the peace, be 
liable to a penalty of not more than £5 for every such offence, or may if 
the justices before whom he shall be convicted see fit, instead of being 
subject to any pecuniary penalty, be committed to prison for any time not 
exceeding two months.** 

23 & 24 Vic. cap. 34.— Petttions op Right Act. 
This is an act to amend the law relating to petitions of right, and to 
simplify the procedure therein and the recovery of costs by and against the 
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Crown. The following are the proyisioiii routing to the initiatiiig of sudi 
•petitions : — 

Sec. I. Petitions of right may be intituled in any of the superior courts at 
Westminster — The fornix nature^ and contents of, the petition as in schedule No. 
: 1.— A petition of right may, if the suppliant think fit, pe intituled in any 
one of the superior courts of common law or equi^ at Westminster in 
which the suhject-matter of such petition or any material part, thereof 
would have heen cognisable if the same -had beeA a matter in dispute 
. between subject and subject, and if intituled in a court of common law shali 
state in the margin the venue for the trial of such petition ; and such peti- 
tion shall be addressed to* her Mijesty in the form or to the effect in the 
schedule to this act annexed (No. 1), and shall state the Christian and sur- 
name and usual place of abode of the suppliant and of his attorney, if any, 
by whom the same shall be presented, and shall set forth with convenient 
certainty the facts entitling the suppliant to relief, and shaU be signed by 
Aich suppliant, his counsel or attorney. 

Sec. 2. Petition toheUfi vfUh the Secretary ofStaUfor the Home Depart* 
mentfor her Majesty^ Jiat. — Tblfc said petition shall be left with the Secretary 
of State for the Home Department, in order that the same may be sub- 
mitted to her Majesty for herMajesty^s gracious consideration, and in order 
that her' Migesty, if she shall thinl^ fit, may grant her fiat that right be 
done, and no fee or sum of money shall be payable by the suppliant on so 
leaving such petition, or upon his receiving back the same. 

Sec. 3. Upon fat being obtained, petition, ^., to be left at office ofSoUcitor 
of the Treasury endorsed as in schedule No» 2 — Upon her Majesty ^s fiat being 
obtained to such petition, a copy of such petition and fiat shall be left at the 
office of the Solicitor to the Treasury, with an endorsement thereon in the 
form or to the effect in the schedule (Ncr. 20) to this act annexed, praying 
for a plea or answer on behalf of her MiE^'esty within twenty-eight days, 
and it shall thereupon be the duty of the said solicitor to transmit such 
petition to the particular department to which the subject-matter of such 
petition may relate, and the same shall be prosecuted in the court in which 
the same shall be intituled, or in such other court as the Lord Chancellor 
may direct.- 



AUCTIONEER'S RIGHT TO RECEIVE DEPOSIT. 



CoNDirioNs of sale provide that the purchaser shall pay into the hands of 
the vendor's 'solicitor a deposit of £10 per cent, on the purchase money. 
At the time of sale a dispute arises between the vendor's solicitor and the 
auctioneer, the latter contending that the custom is to .pay the deposit into 
the hands of the auctioneer. The former (the solicitor) contends that there 
is no immemorial custom that the auctioneer shall receive the deposit ; and 
that, as tlie rule always is to pay the balance of tlie purchase money into 
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the hands of the solicitor, this is primd facie evidence that the solicitor is 
the party entitled, at common law,^to receive such deposit. 

Although, perhaps, the rule in London is to allow the auctioneer to 
receive the deposit, the direct reverse, I believe, is the case with regard to 
country sales. 

Suppose that, in consequence oL this dispute, the property be not sold, 
is the solicitor or the auctioneer liable to an action ? The auctioneer in 
the present case was chosen bythe vendor himself, and not by the vendor*s 
solicitor. 

The above point was mooted by me in the SuHcitors* Journal^ of the 15th 
inst., and one of the correspondents of that journal ('* £. M.") ** thinks 
there is a custom for the auctioneer to receive the deposit. There is," be 
continues, '* no custom for the solicitor to receive the purchase money. It 
is not necessary, and ought not to be done." Why not ? In ** Prideaux^s 
Precedents" (last edition), although the deposit is there directed to be paid . 
into the hands of the auctioneer, the remainder of the purchase money is to be 
paid *'at the office of the vendor*s solicitors." And this, I think, is — with 
regard to the balance of the purchase money — the (or almost the) invaria- 
ble practice of the present day. In a short article on this subject in the 
Law Ghroi7icle, Vol. I. (old series), p. 236, it is said (speaking of the 
recommendation of the Incorporated Law Society, that the deposit should 
be paid into the hands of some banker), ^^ This recommendation is con- 
fined to London, but it might be adopted by country practitioners, who 
sometimes, but not so generally as in town, permit the auctioneer to retain 
the deposit, to the manifest peril of the vendor." 

The following is the suggestion referred to: — The attention of the In- 
corporated Law Society has been directed to the present practice in London^ 
of making deposits on the sale of property by auction, payable into the 
hands of the auctioneer, to be held by him until the sale is completed or 
abandoned. The council, having considered this important matter, have 
arrived at the conviction that a change is necessary; that the present 
custom of requiring the deposit to be retained by the auctioneer should no 
longer be followed ; and that it would be advisable, on the sale of property 
by auction, that a condition to the following effect be adopted — namely, 

*' That all deposits on account of purchase money, on sales of estates by 
auction in London (italicised), be paid to the auctioneer, who shall, imme- 
diately after the sale, pay the same into a bank to be named by the vendor 
in the conditions of sale, in the joint names, and subject to the joint order, 
• of the vendor and purchaser, or their nominees, and at the vendor^s risk." 

The adoption of this course will enable the parties to place the money in 
a bank where interest is allowed, or to invest it in Exchequer Bills or stock, 
or to effect any other arrangement respecting it, that may be mutu- 
ally desired, for making the deposit safe and productive. In such case the 
interest would belong to the party idtimately entitled to the deposit,. 

This rule of paying the deposit into a bank is, I believe, very frequently 
adopted, especially in regard to London sales ; and the rule is a good one ; 
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but this is not the point we are discassing — ^that point being whether, by 
the commoa law, and therefore by imnlemorial custom, the auctioneer can 
insist upon receiving the deposit, and whether, in case of dispute, and the 
sale being thereby prevented taking place, the solicitor or auctioneer 
(either, neither, or both) would be liable to punishment. I had a few 
Airther remarks to make on the subject, but time prevents me, being so 
late in the month. 

I shall be happy to receive the opinions of subscribers and others, upon 
the points above referred to. 

John W. S. LAYXia>ER. 

Kiddermmster, Sept. 25, 1860. 
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EQUITY AND CONVEYANCING. 

ESTATE TAIL.'-'Heirs male of the body. -^Where there was a devise to 
A. for life, and after his decease to the heirs male of his body for their 
lives in succession, in such parts or proportions amongst them as A., their 
father, should by deed or will appoint : Held, that heirs male of his body 
meant sons, and that A. had therefore only a life estate. Jordan v. Adanis^ 
8 Week. Rep. 580. 

MORTGAGE. — Forfeiture of mortgagor's right of redemption — Statute 
against clandestine mortgages (4 jr 6 IT. and M. c, 16).— The statute against 
clandestine mortgages (4 & 5 W. and M. c. 16) applies only to cases o^ 
actual mortgage. Therefore, a deed simply charging money on land, but 
containing a covenant to execute a mortgage when required to do so, al- 
though^^a mortgage in equity, is not a mortgage within .the meaning of that 
statute, nor is a deed of further charge without a proviso for redemption. 
The remedy given by the statute is entirely negative, and simply deprives 
the mortgagor of his right to relief, or the equity of redemption agaipstthe 
second mortgagee, and therefore it is not competent for such mortgagee to 
come to the court to put the statute in force against a fraudulent mortgagor. 
The statute does not take effect against a fraudulent mortgagor until the 
expiration of the period of redemption. Kennard v. Futvoye^ 29 Law 
J. Ch. 553. 

MORTGAGE.— Redemption^ Power of Sale -- Notice-- Trustee, —The 
following is an important case as to the exercise by a mortgagee of a power 
of sale, and the protection of a purchaser from a mortgagee. P. mort- 
gages certain leaseholds to C. with power of sale, and in such power is con- 
tained the condition of three months* previous notice in writing, with 
indemnity to a purchaser upon the vendor^s receipt, and with respect to seeing 
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that the notice is given and the expediency of the sale. P. afterwards 
conveys the same and other premises to H. & Co. upon trust, to sell and to 
secure a sum advanced, and gives a written authority to H. & Co. to receive 
the rents and to make payments. P. dies, and having no representative, 
C. sells under his power to H. & Co., hut the three months' notice is not 
given. Administration is then taken out of P.'s estate, and H'. & Co. render 
an account to the administratrix, who fourteen years afterwards files two 
hills, one against C. for redemption, and gets a decree for redemption, hut 
not prosecuting it is foreclosed; the other against H. & Co. to set aside the 
sale as at an undervalue, and invalid hy reason of the relative position 'of 
the parties, and being without the prescribed notice : Held, that the ground 
of undervalue was not made out, that it was a grave question whether a 
sale by persons in such a position and under such circumstances was valid, 
but that the three months* notice not having been given, inasmuch as both 
parties knew that it could not be given, the indemnity clause did not pro- 
tect the purchasers, who were mortgagees and not owners, and that the 
plaintiff was entitled to redemption. Parkinson v. Havibury^ 8 Week. Rep. 
676. 

PARTNERSHIP.— 6?oorfi£»tt—i5aiiX» of issue and deposit^Banic notes 
right to issue-rSurvivorship — Accounts. — If two or more partners carry on 
business, and one dies, his share of the goodwill is assets as part of his 
estate, but the value of his share will be computed with reference to his 
interest, limited, howeyer, by any rights which may survive to his co- 
partners. Where, therefore, after the death of a partner, his copartner 
could carry on business alone, or by a slight alteration in the name of the 
firm, and upon the same premises, and a beneficial privilege vested solely in 
the surviving partner,, who alone could cofher that right on other persons : 
Held, that the value of the share of the deceased partner must be a propor- 
tion of the net value, after deducting the amount at which the surviving 
rights were valued. The privilege conferred by the 7 & 8 Vict. c. 32, of 
issuing bank notes continues to the surviving members of a banking firm. 
In the settlementof accounts by executors two or more may bind the others, 
though with notice of their dissent, provided there is neither fraud nor 
gross error. Such settlement will also bind their cestuis que trust. Smith 
V. Everett, 29 Law Joum. Ch. 236. 

SETTLEMENT. — Heirlooms — Trusts executed and executory — As far as 
the rules of law and equity wiU permit. — ^Where there is a limitation of real 
estate in strict settlement, and a declaration of trust of chattels to follow 
the limitations of the real estate simpliciter, this is a trust executed, and the 
chattels will vest absolutely in the first taker of an estate of inheritance. 
An assignment or bequest of personal estate by way of trust executed in 
favour of one or more tenants for life, with remainder in tail, vests the pro- 
perty absolutely in the first tenant in tail immediately upon his birth, and 
this whether the limitations are direct or by way of reference to the limi- 
tations of real estate, which reference may be made by simply declaring 
jthat the i)ersonalty is to be treated as heirlooms. The addition of the 
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words " 80 far. as the rales of law and equity wHl permit *• to the direction 
that chattels shall follow the limitations'of the real estate will not have the 
effect of altering this rule, or, in other words, will not render the trust 
executory instead of executed. Where the trust is executory (that is, where 
the author of the settlement has directed trusts to be afterwards framed), 
— semble, the court wiU sanction the introduction of a clause deferring 
the period of vesting till the tenant in tail attains twentyone. The intro- 
duction of doubtful words, as to the intention that the tenant in tail shall 
be in possession before being entitled to the chattels, will not have the 
effect of suspending the vesting. Lord Scarsdale v. Curzon^ 29 Law Journ. 
Ch. 249. 

STATUTE OF LIMITATIONS.— ilcJbwtoferfj^mcnr.— Where an acknow- 
ledgment of a debt contains a reference to a document which would complete 
the acknowledgment, and such document cannot be looked at because un- 
stamped, the acknowledgment will not suffice. In 1819 A. gave his 
promissory note to B. for £1,000 advanced to him by her^ and retained a 
legacy of £100 due to him, and in his hands as executor. In 1845 C, the 
daughter and residuary legatee of B., applied to A. for an acknowledgment : 
A. wrote — ** I have sent you a note for the money due to you which your 
mother left for you." .The enclosed note, signed by A., and stamped with 
a penny receipt stamp, was a promise to pay £1,100 to C, with interest at four 
per cent. : Held, that the letter which referred specifically to an instrument 
improperly stamped, and incapable of being examined by the court, did not 
constitute a sufficient acknowledgment to take the case out of the Statute 
of Limitations. Parmiter v. Parmiter, 8 Week. Rep. 578. 

WILL. — Election — Burdensome legacy — Tenant for life — Permissive 
waste — Custody of title-deeds, — ^Where two distinct legacies are given by the 
siqne will, one of which is burdensome and the other profitable, the 
legatee may accept the profitable legacy and refuse the other, unless an 
intention to connect the two appears by the wiU ; and the doctrine of elec- 
tion does not apply to such a case. Warren v. Rudge^ 29 Law Joiim. 
Ch. 543. 

WILL. — Legacies and annuities — Charge On real estate — Exoneration of 
personal estate — Charity — Gift of money secured on tolls— Statute of Mortmain, 
— Although the rule is that a testator, who must be taken to know that his 
personal estate is the primary fund for payment of his legacies and annuities, 
must use clear and distinct words to exonerate it from such payment, it is 
not necessary that he should say, in precise words, that he exonerates it if 
an intention to exonerate can be gathered from the will. A gift to a 
charity of money secured on the tolls payable under an act for improving 
the haven of Hedon is void under the Statute of Mortmain. Ion v. Ashton, 
8 Week. Rep. 573. 

EQUITY PRACTICE. 

DJ^GREE. — Petition to alter after enrolment. — After a decree has been 
enrolled, no Vice- Chancellor, nor even the Lord Chancellor, can vary, or 
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otherwise affect the decree : that can be done only by the House of Lords. 
After a decree had been enrolled, declaring A. B. entitled to a particular 
fond as next of kin to a testator, a stranger to the suit presented a petition 
to be allowed to come in and prove his claim to be entitled • to the fund 
instead of A. B. : Held, that even if the petitioner Qould show sUch a cause 
as would insure his succeeding, the Court had no power to disturb the de- 
cree, and the petitioner could only establish his rights by filing a bill <for 
that purpose. Bauer y. MU/ord, 29 Law Joum. Ch. 268. 

COMMON LAW. 

BHiLS OF EXCHANGE.— Partner*— i4u(Aor% to accept-Style of ac- 
ceptance — Direction or address, — ^It is not a matter of law,t*but of* fact, 
whether a bill drawn by a firm be or not for partnership purposes. C. and 
the defendant carried on business as partners in the name of the defendant 
alone, at Walworth ; and C. or the defendant likewise carried on another 
business of his own at Woolwich. C, for the partnership purposes, ac- 
ceplted, in the name of the defendant, a bill drawn upon and directed to the 
defendant, at the place of business at Woolwich : Held (Bramwell, B;, dis- 
sentiente), that it was a question for the jury, whether the name of the de- 
fendant was not the partnership name, and whether, therefore, the defen- 
dant was not liable ^ on the acceptance. Stephens v. Reynolds^ 29 Law J. 
Ex.278. 

CHURCHWARDENS.— JlfomVion—CAwrc/iorwawicwto.— Churchwardens 
are a corporation for the purpose of being possessed of the ornaments of the 
church. A monition directed to A. and B., the churchwardens of the. 
church of St. B., may be amended on an exparte motion by striking out , 
the names A. and B. Liddell v. Beal, 8 Week. Rep. 569. 

COMMISSION AGI^NTS^—WJiether commission to he paid only on goods 
sold and delivered^ or upon goods ordered and order accepted. — Where the 
plaintiff, who was a commission agent, agreed with the defendant to do , 
business with him, upon the understanding expressed in a letter that he 
should receive a commission on all goods bought by houses whose accounts 
were opened through him with the defendant : Held, that the plaintiff was 
entitled to receive his commission on all goods ordered where the order had 
been accepted, whether the order had been executed or not. Lockwood v. 
Levick, 8 Week. Rep. 683. 

DISTRESS.— For Rent — Time — Sunrise and sunset — Light and darkness — 
Evidence — Almanac — Time by the clock — ^The old common rule that a 
distress for rent must be taken in the daytime and not in the night, must be 
taken to mean not merely that it must be taken in the dark,''but that it 
must be between simrise and sunset ; and though there may be circum- 
stances under which it may be difficult to determine what will be the 
proper evidence of sunrise or sunset, yet, ordinarily, the time by the 
clock, coupled with the almanac, will be some evidence ; if it clearly 
appears that in ahy view the distress was before the sun had risen or 
after it had set, the distress will be illegal. Therefore, in two cases 
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in one of which the distress was taken at near eight o'clock on an evening 
when, by the almanac, the sun set just after seven, and in the other it was 
taken between two and three o'clock on the morning of a day on which, by 
the almanac, the run rose at shortly before half-past four, and there was 
no other evidence upon the point, nor any evidence as to whether, in 
either case, it was dark when the distress was taken, but the jury in both 
cases found that it was taken between sunset and sunrise : Held, that the 
evidence was sufficient to sustain that finding, and that the distresses were 
therefore illegal. Sutton v. Darke, 29 Law J. Ex. 271. 

DISTRESS. — Excessive impounding — Locking up room — Exclusion of 
tenant, — ^An action may lie for an etcessive distress although the sale (less 
the ezpensef) does not realise the rent due. Quaere, whether the dis- 
trainor can lock up the whole of the premises distrained upon so as to exclude 
the tenant. Semble, that he cannot. Where the landlord of a warehouse, 
let ^vith heavy weaving machines, had distrained property to an excessive 
amount, and locked up the warehouse, so as to keep the tenant excluded, 
and the proceeds of the sale less the expense did not equal the amount of 
the rent due, but there was strong evidence that the value was ten times 
the amount, and the tenant sued both in trespass and for an excessive dis- 
tress, a verdict for the plaintiff on both counte, and upon each of them for 
substantial damages, was upheld. Smith v. Ash/orth, 29 Law J. Ex. 259. 

DISTRESS.— 5tote of pound— Liability of distrainor— -Case—Pleading-- 
Evidence — Knowledge, — A person who distrains cattle damage feasant is 
bound at his peril to take care that the place in which he impounds them 
is in a fit and proper state, and is liable for the consequences if it is not In 
an action for abusing sheep distrained damage feasant, by putting them 
into a pound which was in an unfit state, ai the defendant well knew, the 
evidence was that some of the sheep died in, consequence of the state of the 
pound, and that it was in an unfit and impropei state : -£[cld, that it was 
not necssary to leave to the jury explicitly the question whether the 
defendant knew the unfit state of the pound, for that he was bound to know 
it, and, moreover, as it was obvious he must be taken to have known it ; 
and a verdict for the plaintiff was supported. lignell v. Clark, 29 Law J. 
Ex. 257. 

LANDLORD AND TENANT.— iVb^icc to quit— Evidence— Sending hy 
post — Hours of business, — ^The following is a case of some importance as to 
serving notices by post : — ^In an action for rent, and use and occupation of 
premises up to Lady-day, 1859, there was evidence that a notice to quit at 
the previous Michaelmas was written and posted on the 25th of March, 
1858, in time to be delivered at the office of the landlord's agent (an 
attorney) in business hours, on the same day, i^id the jury found, in effect, 
that it was so delivered : Held, sufficient in the absence of any positive 
evidence, that it was not delivered before business hours closed. PapiUon 
V. Brunton, 29 Law. J. Ex. 265. 

LOPGING-HOUSE KEEPERS.— XtaW% of in respect of goods stolen 
from lodgers. — ^The following case settles the point, that a lodging-house 
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keeper is not liable, like an ordinary innkeeper, for the loss of his lodger's 
goods. It appeared that the plaintiff hired apartments in the defendant's 
house, and, while there, had some of his goods stolen ; and the declaration 
alleged that the defendant did not take due and proper care of his house, by 
means of which dishonest persons obtained access to it and took plaintiff's 
goods ; to which the defendant demurred, on the ground that the decla- 
ration did not allege the defendant to be a common innkeeper, and therefore 
did not disclose any duty or liability on the part of the defendant : Held, 
that the declaration was bad, and that the defendant, as a lodging-house 
keeper, was not liable. Holder v. Soulhy^ 8 Week. Rep. 438. 

SHERIFF. — Execution — Landlord and tenant— Claim for rent — 8 Ann^ 
e. 14 — Mortgage — Attornment — Interest — Eent payable in advance, — The 
sheriff, on a levy under a Ji. fa,, is liable to the landlord's claim for rent, 
under 8 Ann, c. 14, while the goods remain in his hands, even after sale. 
And the claim may be made by a mortgagee, to whom the mortgagor has 
attorned tenant, for rent payable in advance, although no interest has be- 
come due. On the 22nd of October, 1859, the judgment debtors executed 
a mortgage to S. and W., with covenant and proviso for redemption, on 
payment of the principal on the 17th of December next, and interest to be 
paid on the 22nd of December, and the debtors thereby attorned tenants to 
the mortgagees at a rent to be paid yearly in advance, the first payment to 
be on the day of date. On the 9th of December, S. and W. deposited the 
deed by way of equitable security. On the 20th of December the sheriff 
•ei2ed and sold, and on the 26th had notice of the daim of S. and W. An 
order having been made on the sheriff, on their application for payment of 
a year's rent out of the proceeds of the execution, the court refused to set 
it aside. Yates v. Radtledge, 29 Law Joum. Ex. 117. 

SLANDER. — Privileged communications, — ^An action of slander cannot be 
brought for anything said in the regular course of a judicial proceeding ; 
therefore, where an attorney, in a speech for the defence in a police court, 
said that the prosecutor had plundered his master, and the prosecutor 
gained the verdict in an action for slander against the attorney: Held, that 
the matter alleged to be slanderous, being relevant, was privileged, and 
that a nonsuit should be entered. Mackay v. Ford, 8 Week. Rep. 586. 

TRESPASS.'-Use and occupation— Title— Contract'-Party to sue.— The 
action for use and occupation is one of contract, and is founded on the re* 
lation of landlord and tenant (Churchyard v. Ford, 26 L. J. Ex. 854). The 
receiver of an estate, in which the plaintiff had an equitable interest, under 
a settlement, vesting it in trustees, let the defendant into possession of the 
premises, under an agreement with himself in writing, in which he described 
himself as agreeing, '^ on behalf of the estate," to let for a term of years. 
The plaintiff, declining to sanction any other than a yearly letting, a cor- 
respondence ensued between him and the defendant, in which the latter in- 
timated that, as he could not get a lease, he should leave as soon as he 
could, and he did leave before he had been six months in possession : Held, 
thAt he was not liable to the plaintiff, either in trespass, or use and occu* 
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pation, and Semible^ that he was not liable at alL Sloper v. Saundertj 29 
Ifw J. Ex. 275. 

COMMOK LAW PBACTICE. 

ARTICLED CLERK. — OmMon to give notices. — ^AdmisiBion of an ar- 
ticled clerk to practise as an attorney allowed, although the usual entries 
had not been made in the books at judge^s chambers. Ex parte WaUer^ 8 
W. Rep. 563. 

COSTS OF ARBITRATION.— CottfwcZ attending arbitrator— Accoun- 
fflnt — Attorney at investigations by euxountant by direction of^ but not be/ore^ 
arbitrator, — It having been the general practice of this court not to allow 
the costs of more than oue counsel attending the arbitrator on each side in 
cases referred to arbitration, the Master, in taxing the plainttiTs costs of the 
reference, allowed the costs of only one counsel, two having been employed, 
on each side; the court reiUsed to make absolute a rule calling on the 
Master to review his taxation in this respect. Where a professional 
accountant was eihployed by direction of the arbitrator to examine the 
defendants* books at the defendants* counting-house, and to ascertain for 
the purposes of the reference the amount of profits on certain contracts, as 
shown by such books, which investigation would otherwise necessarily have 
been held before the arbitrator himself, and at a greater expense to. the 
parties, the Master, in taxing the plaintifT^s costs of the reference, allowed 
the charges of the accountant, but disallowed the costs of the plaintiff *s 
attorney attending these meetings. The court made absolute a rule calling 
the Master to review bis taxation as to the costs incurred at those meetings. 
Hawkins v. Rigby and others^ 29 Law J. C. P. 228. 

INSPECTION OF DOCUMENTS.— Common Law Procedure Act, ss. 
55, 56 — Perfect and oyer, — The plaintiffs, in an action for diminishing 
certain water, were held entitled to an order to inspect a deed referred to in 
the defendants* plea, under which the defendants justified doing the act 
complained of, although the plaintiffs were no parties to deed, and the same 
rdated exclusively to the defendants* title. The Penarth Harbour, Dock, 
and RaUway Company v. The Cardiff Waterworks Company, 29 Law J. 
C. P. 230. 

IRREGULARITY.-^ Fcr</k?/—Jttrf^mfiii( — Stay of proceedings — Order by 
consent, non-observance of, — Signing judgment agunst an order of nisi prius 
made by consent is an irregularity, although it was also a breach of faith. 
The judge*8 note is conclusive evidence of an arrangement at nisi prius. In 
an action of ejectment, a verdict having passed for the plaintiff, the judge 
stayed proceedings until the fifth day of the ensuing term. ^ During the 
first four days of a term, cross action of trespass came on to be tried ; the 
defendant therein finding himself not in a position to produce the judgment 
in ejectment as an estoppel, obtained an adjournment, on the condition that 
the action of ejectment should .abide the result of the action of trespass. 
The latter action came on again to be tried, and it turned out that not either 
of the parties but one C. was entitled to the premisjes. Thereupon, by con- 
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sent, KQ arrangement was entered into and mad6 an order of nisi prina, to 
the effect that the actions shpnld be abandoned, and^the premised given to 
C. The plaintiff in ejectment applied, with G. to be put in possession, and 
possession being refused, signed judgment and issued execution. The court 
set aside these proceedings as irregular. Bikker y, Beeston, 29 Law Joum. 
Ex.121. 

jm>GMENT. — Confession — Costs upon contnctwnoffeUmy—Reg.'Cfen,^ 
H, T., 1853, Rules 22, 23.— The plaintiff is entitled to sign judgment of 
confession upon a plea that after it commenced he was convicted of felony, 
and upon such judgment to have execution for his costs, by virtue of Beg.- 
Gen. (pleading), H. T., 1853, Rules 22, 23. Bennett v. The London and 
Norik-Westei-n Railway Company, 8 Week. Bep. 500. 

SPECIAL CASB.— Stated by consent—lb ^ 16 F. c. 76, s. 46 {Common 
Law Procedure Act, 1852).-^Where a special case has been stated for the 
opinion of the court, under sec. 46 of the 15 & 16 V. c. 76, the court will 
not, on the application of one of the parties, amend the case to enable the 
party applying to raise a point which the other party refuses to consent to 
raise, unless the point has been omitted by error oi' through fraud. 
Mersey Dock and Harbour Commissioners v. Jones, 29 Law J. C. F. 239. 

PROBATE AJSD DIVORCE. 

JUDICIAL SEPARATION.— Z>nmifccjiweM.--Drurikenness, even when 
accompanied by acts of considerable violence, id not a substantial ground 
for a decree of judicial separation. Scott V. Scott, 29 Law Joum. Prob.- 
& M. 64. 

PROBATE.—Carea/ of heir-at-law--Costs-^20 *• 21 F. c. 77, ss. 61, 
68. — ^The executors of a will aiffecting realty cannot be prevented from 
obtaining probate in common form by a caveat entered by the heir-at-laW 
if he has not been cited. If the heir-at-laW enters such a ^caveat^it is not 
necessary, for the executors to deliver a declaration, and if they do so, and 
the heir-at-law does not plead to it, he will not be condemned in the costs 
incurred in delivering it. Young v. Ferrer Sf Others, 29 Law Joum. Prob. 
& M. 69. 

WnAj,-^ Costs of proof in solemn form — Executor of previous wiU, — ^An 
executor of a former will has the same right as a next-of-kin to -put an 
executor of a subsequent will upon proof in solemn form, and to interro-* 
gate his witnesses, without being liable for costs. Boston v. Fox, 29, Law 
Joum. Prob. & M. 68. 

WILL. — Erasure after execution — Substituted executors.-^The names of 
two of the executors of a duly-executed will were erased by the direction 
of the testator, and two other names having been substituted, the testator 
signed his name in the margin by the side of the alterations in the presence 
of. one witness, who attested them. The coart granted probate, with the 
natees of the original executors. Re Pare, 29 Law Joum. Prob. & 
M.70. 
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BANKRUPTCY. 

ACT OF BANKRUPTCY.— 2>«parri<re by trader from dwelling-house with 
intent to make himself bankrupt^ not an act of bankruptcy — Jurisdiction of 
court to annul valid adjudication. — The mere departure of a trader from his 
dwelling-house for the purpose of going to the District Court of Bank- 
ruptcy, to make himself a bankrupt, is not per se an act of bankruptcy; and 
accordingly, where after such departure, but before filing a declaration of 
insolvency, which was the act of bankruptcy, the property was swept a^ay 
by seizure under a Ji. fa, and a bill of sale, the court refused to annid the 
adjudication, or to suspend it upon the application of a creditor to enable 
him to present another petition founded upon the departure from the 
dwelling-house as an act of bankruptcy, and so to impeach the bill of sale. 
Semble^ the Court of Bankruptcy has no powei^ to set aside a valid adjudi- 
cation without the consent of all parties. Re Lewis, 2 Law Tim. Bep. N. S. 
611. 

ARRANGEMENTS.— BanJb-tfpt £aw Ccfnsolidation ^c^ 1849, 12 ^ 13 
F. c. 106, ss. 211—223—1 j- 2 F. c. 110, ss. 13, 19— FoZwntory Arrange- 
ments with creditors under superintendence of Court of Bankruptcy — Registra- 
tion of judgment — Process — Execution — Leaseholds-^Novel point. — The pro- 
cess from which a trader is to be protected by a protecting order made 
under sec. 211 of the 12 & 13 Y. c. 106, is process by way of execution. 
The Court of Common Law will not decide on motion a novel point, where 
by such decision a party will be prevented from bringing a writ of error. 
Hie defendants, traders, carrying on business in co-partnership, on Dec. 
19, 1850, petitioned the Court of Bankruptcy, and on the same day an order 
was made protecting their persons and property from all proceeds, which 
order, having been confirmed on March 14, was duly extended till July 15. 
All the requirements of the arrangement clauses having been duly observed, 
it was agreed that the defendants should retain possession of their property, 
in order to realise it, and pay their creditors by instalments a per-centage 
of their claims. Fart of the defendants* property consisted of leasehold 
houses, which, since the date of the order, had been sold, but the purchase 
of which the purchaser refused to complete in consequence of the plaintiff 
having, on Jan. 2, recovered and registered judgment against the defendants 
in this court : Held, that such registered judgment was not **jAoces8 ^ from 
^hiich protection was to be given within the meaning of secTSll, and that 
the point being new the Common Law Court would not decide it summarily 
by making the rule absolute, as prayed, when by so doing the defendant 
wouldbedeprivedofhiswrit of error. Fluester y. McLennan and another^ 
29 L(5iw J. C. P. 237 ; 8 Week. Rep. 497. 

JOINT-STOCK COMPANY.— 7\ro petitions— Practice.-^Whea two 
petitions to wind up a company are presented the same day, and -within 
half an hour of each other, and the first petition is objected to as being 
informal and insufiicienl to support a winding-up order, but the second 
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petition is admitted to be regular, and it is also conceded on all hands that 
the company is unable to pay its debts as alleged in both petitions, the 
eourt will not dismiss the first petition, but will make an order upon both 
petitions to wind up the company. Re Taijlor^ 2 Law Tim. Rep. N. S. 610. 

MORTGAGE, TRANSFER OF,— Equitable deposit of mortgage secu- 
rity — Sect. 12^— close in action^ not goods and chattels within — Order and 
disposition. — The transfer of a mortgage security passes also the mortgage 
debt. They cannot be separated. The transfer of a chose in action (as 
the transfer of a mortgage debt) by the mortgagee, by way of deposit of 
securities, is a simple mortgage, and it is not necessary that notice of such 
deposit should be given to the original debtor by the transferee. W., the 
original debtor, assigned to B. by way of mortgage ; B. deposited the secu- 
rity with C, but no notice of such security was given to W. : Held, on the 
bankruptcy of B., that the mortgage debt was not " goods and chattels^' 
within the meaning of the 125th section of the Bankrupt Law Consolida- 
tion Act, 1849, and that, under the circumstances, it was not in the order 
and disposition of the bankrupt at the time of the bankruptcy. Query, 
whether Exparte Newton (4 D. & Ch. 188) may be considered as oyerruled 
by the decision of the Lords Justices in Bartiett y. Bartlett (1 De G. & J. 
127) ?— Exparte Wormald fr Another Re BuUer, 2 Law Tim. Rep. N. S. 544. 

PROOF. — Statute of limitations — What sujicient acknowledgment to take 
case out of. — Where there is an absolute and unconditional acknowledgment 
of an existing debt, a promise to pay it will be inferred, so as to take it out 
of the statute of limitations. An account made out by the party charge- 
able or his agent, but not signed by dthef, and rendered to the party 
seeking to enforce the charge by the party chargeable, wherein he debits 
himself with the amount charged, is a sufficient acknowledgment- of the 
debt to take it out of the statute of limitations. Bagshaw v. Bagshaw^ 2 
Law Tim. Rep. N. S. 266. 

CRIMINAL LAW. 

APPEAL. — Costs — Order upon informant/or the costs^ though not apartg — 
13 4* 14 V. c. 46, s, 5.— By the 12 & 13 V. c. 46, s. 6, the quarter sessions 
may, upon an appeal, order and direct the party or parties against whom 
the same shall be decided, to pay to the other party or parties such costs 
and charges as may to such court appear just and reasonable : Held, that 
under this provision, the sessions, upon quashing a conviction, may order 
the informant to pay costs, notwithstanding he is not nominally a party to 
the appeal, the nominal parties being the convicting justices. Reg. y. Smithy 
2 Law Tim. Rep. N. S. 437. 

CRUELTY TO ANEVIALS.— 12 j- 13 V. c. 92, s. Z— Cock-fighting.-^ 
The 3rd sect, of the 12 & 13 V. c. 92, being an act for the more efiectual 
prevention of cruelty to animals, enacts, that every person who shall keep, 
or use, or act in the management of any place, for the purpose of fighting 
or baiting any bull, cock, &c., shall be liable to a penalty ; and also every 
person who i^all in any manner encourage, aid, or assist at the fighting or 
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baiting of any bull, cock, &c., as aforesaid, shall likewise be liable to a 
penalty : Held, that the encouraging, aiding, and assisting, must be in a 
place kept or used for the purpose of fighting or baiting any bull, cock, 
&c., as mentioned in the earlier part of the section. Clark^ Appellant, y. 
Hague^ Respondent, 8 Week. Rep. d6d. 

INNKEEPER.— Gamtii$H-9 G. 4, c. 61.~An innkeeper who permits 
gaming in bis house under any circumstances whatsoever, however innocent, 
is liable to be convicted for an ofience against the tenor of his licence. 
Patten v. Rhymer, 8 Week. Rep. Ch. 496. 

POOR. — Justices of the peace — Election of overseers — Nomination by vestry 
—43 JSliz, c. 1, «. 1. — ^The justices of the peace have authority under 43 
Eliz. c. 1, s. 1, independently of the nomination of the vestry, to appoint 
substantial householders as overseers of the poor. Reg. v. The Justices of 
Lancashire, 8 Week. Rep. 588. 

POOR-RATE.— Precise demand— FractUm of a farthing.— The following 
decision is not less curious than important. If the amount of the propor- 
tion of a poor-rate which a rate- payer has to pay comes to a certain sum, 
and the fraction of a farthing, he is not bound to pay the fraction, and a 
demand of the overseer of the sum and a farthing, is bad. Morton y. 
Bramnery2 Law Tim. Rep. N. S. 600. 

QUO WARRANTO.— C%an<7e of venue— Writ of error.— There is a dif- 
ference between the old writ of quo warranto, and one in the nature of a 
quo warranto being an information in the Queen*s Bench of a particidar 
species. The Court of Queen's Bench has power to change the venue of 
an information in the nature of a quo warranto, and where, after the trial 
of such an information, it appeared, from a suggestion upon the record 
that the venue had been changed, upon the ground that the trial might be 
more conveniently had in another county than where original^ laid, it was 
held that there was no error. Reg. v. Clerk, 8 W. R. 549. 
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di.— Apprenticeship — Wages (ante, p. 112). 

The contract of apprenticeship is regarded as for the benefit of the infant, 
and in Reg. v. Lord, 12 Q. B. 757, where an infant had bound himself to 
serve during a certain time for wages, but enabling the master to stop 
whenever he chose and retain the wages during the stoppage, the contract 
was held to be void, as not being beneficial to the infant. 

Acting on the principle laid down in this case, I am of opinion that ^e 
apprentice would be entitled to have his wages raised at the expiraition of 
one year from the date of his apprenticeship indenture. — J. H. 
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ADDRESS TO OUR READERS. 



SomejMrho peruse this address are aware that this publication, under its 
present and previous titles^ has now been in existence for upwards of sixteen 
years, and they doubtless have not failed to notice that many alterations 
have been made from time to time in its form as well as title. For the 
information of those who may not be aware of these facts, it may be stated 
that in its earliest and most prosperous days the publication^was known as 
the **Law Students^ Mi^;asine" simply, and that the form in which it^ 
appeared during the greater portion of the time was an octavo (the present 
size), containing sixty-fomr pages of matter, having no cover, and at the 
same price as at present. It was during^this period that the publication 
was a profitable one, and gave greatest satisfaction. Unfortnuately, being 
.under a misapprehension occasioned by not knowing the' exact state of the 
publication, an alteration was made both in the title and size : the title was 
changed to ** The Law Chronicle,** and the size became a quarto. The 
supporters of the publication appear to have been dissatisfied with the 
change so far as regards the size, the octavo t>r book size being considered 
more convenient. In consequence of this, a return was, after some consi- 
derable time, made to the octavo size; but this, instead of being, as antici- 
pated, an advantage in a pecuniary sense, was, though quite unknown to 
us^ made the occasion of greatly increasing the expenses without any cor- 
responding advantage to purchasers. On this point, however, we can say 
no more, as it has given rise to no little impleasantness and promises, to do 
so to a yet greater extent ; and we have in remembrance the maxim which 
points out the policy, if not the propriety, of washing dirty linen " en families 
Still this much we are obliged to say, by way of justifying what has been 
not unnaturally the subject of remark — ^namely, the late alteration reducing 
the size of the publication. This arose from its being intimated, at the 
time the reduction was made, that the expenses exceeded the receipts, in 
consequence, as it was pretended, of the superior way in which the mecha- 
nical portion of the work was done, and which, it seems to have been 
assumed, was a sufficient compensation for the losses arising by reason of 
a paying publication being reduced to such an unfortunate condition as to 
be a burthen. This alteration, indeed, was made in a manner equally im- 
expected and injurious ; but we must now say no more on this sore point. 
These retrospective remarks must suffice for the present : hereafter the extra- 
ordinary circumstances maybe laid before the reader, when we cannot doubt 
we shaU have the sympathy of every one. We can readily believe that the 
reader is now more anxious to hear about the future than the past, and 
therefore we proceed to remark that some change is necessary with a view 
to diminish the expenses, and we are happy to say that this can be done by 
simply restoring the publication to its original form, as was intended two 
years ago. It may be, indeed, that it will hot look so glossy and neat as at 
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present (though m to this there is room for much doubt), but these are 
quite secondary maitters ; the important point is, that we shall thereby be 
enabled to giye the old quantity of sixty-four pages, or four sheets, and so 
satisfy every one in that respect. 

But this alteration alone will not suffice : it is necessa^ to make another, 
which, however, will, no more than the other, affect purchasers. We may 
preface this proposition with an explanation which will make the meaning 
and effect clear to all. At present, as from the commencement of the 
publication, the purchasers consist of two classes : the first bang what are, 
strictly speaking, termed " Subscribers,** inasmuch as they order the pub« 
lication direct from the proprietors, who forward the same through the 
post, and these parties do not pay for each number, but annually (or, at 
least, ought to do so). The other class of purchasers are those who take 
the publication through booksellers, and then the sale is said to be " over 
the counter,** and the money is paid to the publisher. We suppose most 
readers are aware that in this latter ease a large allowance is made to the 
booksellers, which, with the publisher's commission and other charges, 
makes a very eonsiderable deduction from the amount which otherwise 
would be eomlng to the proprietors. It is to this that we wish 
to direct attention, and to make an alteration. Formerly when 
postage was so high, and the stamp on . papers * so large, there 
was some reason for employing publishers and making an allowance 
to booksellers; but now that postage is a nominal sum, and there is 
no stamp duty, there is no necessity for having recourse to this clumsy 
and expensive process — for not only is it costly, but it is a real impediment 
to the circulation of the publiciation. It is well known that oUier legal 
pablicatipns dispense with this process, and we see no reason why we should 
be the exception. We know how unwilling some are to adopt, or adapt 
themselves to, changes ; and we should not have recourse to the present 
one if it were not indispensable for our continued existence, for, unless 
purchasers will adopt this plan, we are not willing to continue tiie publica- 
tion. All that ih^ will have* to do will be to send a letter in words like 
the foUovring :^" Bend me the * Law Chronide,* firom January next, and 
nntil countermanded, through the post,**--adding the name and address, 
and repeating such name and address legibly so that there may be no mis- 
take, and addressing the letter thus : ** Law Chronicle, No. 10, Offord- 
road, Bamsbury, K.** Thus every purchaser will become for the future a 
real subscriber, and we shall take the profits which have hitherto been 
diverted into tiie pockets of the booksellers. There will be an advantage 
to subscribers in this, inasmuch as by this course they will receive tiie pub- 
lication earlier than through the booksellers, who frequently delay fulfilling 
the orders g^ven to them, and bring unmerited disgrace on the proprietors. 
We should think that none can object to this alteration, which, while it 
benefits us, will certainly not iiyure them. Of course, this applies only to 
tiiose who have hitherto, received the publication through booksellers, 
or other sources tiian the proprietors. Those whom we have hitherto 
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supplied need not write, though, if firom any cause they should not receiye 
their next numbers, they can write and mention the circumstance, and 
immediate attention will be given thereto. 

There is another and a very important point to be mentioned — and that 
is, as to payment of subscriptions. And, first, as to arrears. In consequence 
of the state in which our accounts have been placed, we find there is an 
extraordinary amount of arrears, which we can no longer permit to remain 
unpsid ; so Uiat it must be fully understood that it is a part of omr plan to 
have the arrears cleared up to the end of the current yolume, and we trust 
that no one will fail to comply with this request. It nev^ was intended 
that credit should be given at all, much less for the lengthened period 
which. so many have taken. With respect to the future subscriptions, we 
propose that paym«.nts should, as a rule, be made either for a half-year 
(10s.), or for a year (£1), as may best suit subscribers, though we should 
not object to quarterly (5s.) payments. But it must be understood that 
j>r«-payment will be acceptable ; and that, if we are to give credit, it can- 
not be for more than a year's subscription^ and that then an increased 
charge of Is. for each half-year will be required to be paid. We trust 
subscribers will make up their minds to prepay. The remittance may be 
by penny postage stamps or by post-office orders, payable at the Chancery- 
lane post-office, to John Lane (No. 10, Ofibrd-road, Bamsbury, N.), and 
the letter be addressed simply, **Law Chronicle, No. 10, Ofibrd-road, 
Bamsbury, N.,'* without any reference to the name of John Lane, which 
will prevent any use being made of the post-office orders in case the letters 
should fall into improper hands. 

With respect to the contents of thie publication, we confess that there 
has been some just cause of complaint, more especially in reference to the 
** Law Dictionary.'* This portion of the work was commenced about two 
years ago, and at present it has gone on up to the word " Decree '* only. 
The late alteration made it necessary to elect between this and the *' Law 
Studies" and " Maxims,*' and, acting on our judgment, we thotight it pre- 
ferable to go on with the latter ; and we are happy to say, as to one of 
them — ^the "Maxims" — ^next number will be a completion, and then we 
think our readers will be satisfied that •we have done well, for nothing of 
the sort can be elsewhere obtained. As to the " Studies," another volume 
will, we expect, complete them, and that will be an extremely nseful and 
interesting production. As to the "Dictionary," we propose, with the 
New-year and yolume, to continue it regularly until completion, giving at 
least sixteen pages per number, by which means we hope to finish it within 
a year, especially if we can, as we shall try to do, occasionally give an extra 
quantity, llie other contents of the publication will be the aame as here- 
tofore, except that we have in view the commencement of a new subject, 
being "Confirmed Cases'* — ^that is, decisions which have been recognised 
in subsequent decisions, and acted on by the judges. This would form a 
very useful work for both students and practitioners, more especially as it 
is, at first, intended to be confined to the more modem and important decl- 

p 2 
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moDB, We shall not, however, be able to make much progress with this 
division of the work until either the ^^ Law Studies^' or the *^ Law Dic- 
tionary" is completed. 

On the whole we feel no doubt that our subeeribers will find the pobliea- 
tion much improved, as we shall bring more industry^ and energy to the 
task when we* find that there is a pretty good certainty uf our being paid 
for our labours, not by making an increased demand on purchasers, but 
simply by our receiving what has hitherto been diverted from us in favour 
of those who have done nothing to deserve it, and we see no reason to doubt 
that the former golden days will return, and this publication exist in the 
future as long as it has done in the past The very fact that it has survived 
all the changes and n^lects of past time gives assurance that it meets a 
neoesdty, and so long as that is the case there can be no doubt of its 
receiving support. 

In conclusion, it may be added that this publication has, from its com- 
Ibencement, been under the same principal editor and proprietor — as,'indeed, 
is known to some of the subscribers, who, having found it beneficial during 
their clerkship, have testified their approbation in the most effectual way — 
namely, by continuing to be subscribers; and some of them have not 
confined themselves to that, but have extended their kindness so fiur as to 
become clients of the Editor in his professional capacity of Conveyancing 
and Equity Counsel. This we mention because many new- subscribers 
appear to be anxious, out of mere curiosity, to know who is the Editor, and 
whether he is or not Bt Barrister-at-Law, which information we have 
invariably refuflied to supply, though from those who ha.ve long been 
subscribers, and are not actuated by mere curiosity, we have never con- 
cealed these matters, and no little of the pleasure we have felt in conducting 
this periodical has arisen from the communications which have passed 
between us and those who have been pleased to attribute their professional 
success to our exertions and advice tendered when of most service. Indeed, 
we -can assure our readers, that, divested entirely of the pleasure arising 
firom these connections, we woidd not continue the publication ; but the 
truth is that we have a pleasure in the retrospection, and are unwillmg to 
do any act > which might sever the old, or prevent the formation of future, 
relations of the nature to which reference has been made. 



It is to be imderstood that, from the beginning of the New-year and 
volume, no publisher, booksellerr or dealer can procure this publication : 
the only mode in which that' can be donie by persons not being already 
subscribers is by letter addressed simply '^ Law Chronicle, No. 10, Ofibrd- 
road, Bamsbury, N. ;** all remittances are to be sent by letter, and are to 
be made by means of penny postage stamps or post-office orders, payable 
at the Chancery-lane post-office to John Lane (whose address, as required 
by thePost-office, is No. 10, Oflbrd-road, Bamsbury, N.*Oi but no mention 
should be made, either, inside or on the address, of that name, as it will be 
understood by us that the order is made payable to that name, and there 
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will thus be no risk of » stranger obtaining payment. It is also to be 
I2nderst(x)d, as a necessary part of the alteration, that no personal applica- 
tion can be attended to, but application mast be made by Utter ^ addressed 
** Law Chronicle** (ut 9iiprh\ and which will receive immediate attention. 

Should any persons not obtain or reoeiye the next or any subsequent 
numbers, they shoidd immediately write (addressed, ^' Law Chronicte, No. 
10, Offinrd-road, Bamsbury, N."), and the matter idll be attended to 
Ibrthwith. 



RECENT STATUTES. 



28 & 24 Vic. cap. 88. — ^Law of Pbopbbty. 

This is an act to amend the well-known act of Lord St. Leonards*, the 
22 & 23 Yic. c. 36, of which a full statement is given in vol. 1, pp. 821-- 
388, and where a reference should be made to the statute about to be 
noticed. It will require more space, than we can here give in order to enter 
into a full explanation of the provisions of the new act, and we must there- 
fore wait for opportunity. . At present we may state that in respect of 
judgments and crown debts as to purchasers and mortgagees, freehold, 
copyhold, and customary estates are placed on the same footing with lease- 
hold estates, and all writs of execution are to be registered. No judgment 
is to be entered up after the passing of the act, nor any writ of execution to 
affect any land, of whatever tenure, as to a bonoL fide purchaser or mort- 
gagee, although execution or other process be issued and be duly roistered, 
unless such execution be executed and put in force three calendar months 
from the time when it was registered. There is a provision for the protec- 
tion of heirs and executors against unregistered judgments. In the con- 
struction of the term ** judgment,** decrees, orders of courts of equity and 
bankruptcy, and other orders having the operation of a judgment are 
included. Under the 22 & 23 Yic. c. 35, a trustee, executor, or admini- 
strator may apply for the opinion, advice, or direction of the Court of 
Chancery, and it is now enacted that the petition or statement must be 
sighed by counsel, and the judge by whom it is answered may require the 
petitioner or applicant to attend him by counsel either in chambers or in 
coiurt, when he deems it necessary to have the assistance of counsel. The 
Lord Chancellors of England and Ireland are empowered to make general 
orders as to the investment of cash under the control of the court. The 
order to take account of debts, &c., of a deceased person may be made im- 
mediately after probate is granted. The act is not to extend to Scotland, 
and only a part to Ireland. The foUowing are the provisions of the new 
act in extenso : — 

Sec. 1. Writs of execution of judgments to he registered, — ^Whereas it is 
desirable to place freehold, copyhold, and customary estates on the same 
footing with leasehold estates, in respect of judgments, statutes, and 
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reoognisances as against purchasers and mortgagees, and also to enable 
purchasers and mortgagees of estates, whether freehold, copyhold, or 
customary or* leasehold, to ascertain when execution has issued on any 
udgment, statute, or recognisance, and to protect them against delay in 
the execution of the writ : be it therefore enacted, that no judgment, statute, 
or recognisance to be entered up after the passing of this act shall affect any 
land (of whatever tenure) as to a bona fide purchaser for valuable considera- 
tion, or a mortgagee (whether such purchaser or mortgagee have notice 
or not of any such judgment, statute, or recognisance), unless a writ or 
other due process of execution of such judgment, statute, or recognisance 
shaU have been issued and registered as hereinafter is mentioned before 
the execution of the conveyance or mortgage to him, and the pa3rment of 
the purchase or mortgage money by him : provided always that no judg- 
ment, statute, or recognisance to be entered up after the passing of this 
act, nor any writ of execution or other process thereon, shall affect^ any 
land of whatever tenure as to a bond fide purchaser or mortgagee, althongh 
execution or other process shall have issued thereon, and have been duly 
registered, unless such execution or other process shall be executed and 
put in force within three calendar months from the time when it was 
registered. 

Sec. 2. Mode of registering. — The registry hemnbefore required'of any 
writ of execution, or other due process on any judgment, statute, or 
recognisance, in order to bind a purchaser or mortgagee, shall be made by 
a memorandum or minute referring to the judgment, statute, or recogni- 
sance already restored, so as to connect the registry of the writ of exe- 
cution or other process therewith ; such memorandum or minute to be left 
with the senior master of the Court of Common Fleas at Westminster, 
who shall forthwith enter the particulars in a book in alphabetical order by 
the name of the person in whose behalf the judgment, statute, or recogni- 
sance upon which the writ of execution or other process issued was 
registered, and also the year and the day of the month when every such 
memorandum or minute is left with him, and such officer shall be entitled 
for any such registry to the sum of five shillings ; and all persons shall foe 
at liberty to search the same book, in addition to all the other books in the 
same office, on payment of the sum of one shilling only : and all the pro- 
visions in this act in regard to writs of execution or other process and the 
registry thereof, or otherwise relating thereto, shall extend, mutatis 
mutandis, to writs of execution o. other due process issuing on judgments 
of the several Courts of Common Fleas of the county palatine of Lancaster, 
and of pleas of the county palatine of Durham : but none of these provisions 
are to extend to Ireland. 

Sec. 8. Provision for protection of heirs and executors against unregistered 
judgments, — ^And whereas by an act passed in the fourth and fifth years of 
their late Mf^esties King William and Queen Mary, intituled ^^ An Act for 
the better Discovery of Judgments in the Courts of King's Bench, Com- 
mon Fleas, and Exchequer at Westminster,'' it was enacted, that no judg- 
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ment not docketed and entered in books in the manner thereby provided 
should affect any lands or tenements as to purchasers or mortgagees, or 
have any preference against heirs, execntors, or administrators in their 
administration of their ancestors, testators, or intestates estates : and whereas 
by several later acts judgments are required to be registered with more 
particulars than were required by the said recited act ; and it is thereby 
enacted that judgments not so registered shall not affect any lands, tene- 
ments, or hereditaments as to purchasers, mortgagees, or creditors unless 
and until the same shall be registered in manner thereby required ; and in 
obedience to a direction in one of the . same acts contamed the dockets 
existing under the said first recited act have been finally closed : and 
whereas the said several later acts do not expressly enact that judgments 
not docketed as thereby required shall not have any preference against 
heirs, executors, or adminiitrators in their administration of their ancestors, 
testators, or intestates estates, in consequence whereof such heirs, executors, 
or administrators have been held to have lost the protection which they 
enjoyed under the said first-recited act, and it is expedient that the same 
should be restored : be it therefore declared and enacted, that no judgment 
which has not already been or which shall not hereafter be entered or 
docketed under the several acts now in force, and which passed subsequently 
to the said act of the fourth and fifth years of King William and Queen 
Mary, so as to bind lands, tenements, or hereditaments as against pur- 
chasers, mortgagees, or creditors, shall have any preference against heirs, 
executors, or administrators in their administration of their ancestors, 
testators, or intestates estates. 

Svc. 4. Judgments as against heirs and executors to be re'registered, — ^Ko 
judgments which since the passing of an act of the first and second years 
of her Majesty Queen Victoria, intituled ** An Act for abolishing Arrest on 
Mesne Process in Civil Actions except in certain Cases, for extending the 
Bemedtes of Creditors against the Property of Debtors, and for amending 
the Laws for the Relief of Insolvent Debtors in England^* (being one of 
the acts hereinbefore referred to), have been registered under the pro- 
visions therein contained, or contained in the later act of the 2 & 3 Vic. c. 11, 
as explained and amended by the 18 & 19 Vic. c. 15 (being two other of 
the acts hereinbefi)re referred to), or which shall hereafter be so registered, 
shall have any preference against heirs, executors, or administrators in 
their administration of their executors, testators, or intestates estates, 
unless at the death of the testator or intestate five years shall not have 
elapsed firom the date of the entry thereof on the docket or from the only 
or last re-registry thereof, as the case may be, which re-registry from time 
to time is hereby authorised to be made in manner directed by the said act 
of the 2 & 3 Vic, as explained and amended by the 18 & 19 Vic. ; but it . 
shall be deemed sufficient to secure such preference as aforesaid, if such a 
memorandum as was required in the first instance is again left with the 
senior master of the Common Pleas within five years before the death of 
the testator or intestate, although more than five years shall have expired 
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by effltudon of time Binee the last preyions regutration, before saich last- 
mentioned memorandum or minute wtis left ; «nd so toties quoties upon 
every re-regis^ry. 

Sbo. 5. Extent of the word ^^ judgment.'^ — ^In the construction of the 
previous provisions the term judgment shall be taken to include registered 
decrees, orders of courts of equity and bankruptcy, and other ordera having 
the operation of a judgment. 

Sbc. 6. Restriction of effdct of waiver, — Where any actual waiver of 
the benefit of any covenant or condition in any lease on the part of any 
lessor, or his heirs, executors, administrators, or assigns, shall be proved to 
have taken place after the passing of this act in any one particular instance, 
such actiud waiver shall not be assumed or deemed to extend to any instance 
or any breach of covenant or condition other than that to which such 
waiver shall specially relate, nor to be a general waiver of the benefit of 
any such covenant or condition, unless an 'intention to that effect shall 
appear. 

Sec. 7. Provision for eases offature and contingent usu, — ^Where by any 
instrument any hereditaments have been or shall be limited to uses,- all 
uses thereunder, whether expressed or implied by law, and whether im- 
mediate or ftiture, or contingent or executory, or to be declar^ under any 
power therein contained, shall take effect yrhta and as they arise by force 
of and by relation to the estate and seisin originally vested in the person 
seised to the uses, and the continued existence in him or elsewhere of any 
seisin to uses or scintilla juris shall not be deemed necessary for the support 
of or to give effect to future or contingent or executory uses, nor shall any 
such seisin to uses or scintilla juris be deemed to be suspended, or to remain 
or to subsist in him or elsewhere. 

Sitfc. 8. Sec. 24 of 22 j- 23 Vic. c. 36, extended to.mortgagees.-Sec. 24 of 
the 22 & 23 Vic. c. 35, shall be read and construed as if the word^ "or 
mortgagee " had foil ved the word " purchaser " in every place where the 
latter word is introduc d in the said section. 

Sec. 9. Form ofapp ingfor advice ofjudge^ jrc., under sec. 30 o/*22 j* 23 
Vic. c, 35. — ^Where any trustee, executor, or administrator shall apply for 
the opinion, advice, or direction of a judge of the Court of Chancery under 
the 30th section of the 22 & 23 Vic. c. 35, the petition or statement shall 
be signed by counsel, and the judge by whom it is to be answered may re- 
quire the petitioner or applicant to attend him by counsel either in chambers 
or in court, where he deems it necessary to have the assistance of counsel. 

Sec. 10. Power to Lord Chancellors^ ^c, of England and Ireland to make 
general orders as to investment of cash under the control of the court — It shall 
be lawful for the Lord Chancellor, Lord Keeper, or Lords Commissioners 
for the custody of the Great Seal of England, with the advice and assistance 
of the Master of the Rolls, the Lords Justices of the Court of Appeal in 
Chancery, and the vice-chancellors of the said court, or any three of them, 
and for the Lord Chancellor of Ireland, with the advice and assistance of 
the Lords Justices of Appeal and the Master of the Rolls in Ireland, to 
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make such genend orders from time to time as to the ii^vestment of cash 
under the control of the court, either in the Three per Cent. Consolidated 
or Reduced or New Bank Annuities, or in such other stocks, funds, or se- 
curities as he or they shall, with such advice or assistance, see fit ; and it 
shall be lawful for the Lord Chancellor, L<>rd Keeper, or Lords Commis- 
sioners in England, and for the Lord Chancellor in Ireland, to make such 
' orders as he or they shall deem proper for the conversion of fuiy Three per 
Cent. Bank Annuities now standing, or which may hereaftei; stand in the 
name of the accountant-general of the saidjCourt of Chancery, i|i 'trust in 
any cause or matter, into any such other stocks, funds, or se]c6rities upon 
which, by any such general order as aforesaid, cash under the control of 
the court may be invested ; all Orders for such conversion of bank annuities 
into other funds or securities to be made upon petition to be presented by 
any of the parties interested in a summary way, and such parties shall be 
served with notice thereof as the court shall direct. 

Ssc: 11. Trustees, ^c, to invest tntst funds in the stocks, ^c, tn which ccuh 
undfr the control of the court may he invested, — When any such general order 
as aforesaid shall have been made, it shall be lawful for trustees, executors, 
or administrators, having power to invest their trust, funds upon Grovern- 
ment securities, or upon parliamentary stocks, funds, or securities, or any 
of them, to invest such trust funds or any part thereof, in any of the stodcs, 
funds, or securities, in or upon which by such general order cash under the 
control of the court may from time to time be invested. 

Sbc. 12. Clause 82 of 22 j- 23 Vic. c. 36, to act retrospectively^-^Qlwm 
82 of the 22 & 23 Vic. c. 36, shall operate retrospectively. 

Sec. 13. Extension of sec, 4:0 of B 6- i Will. 4, c. 27, s. 40, to cases of 
claims to estates of intestates. — ^Whereas by the 3 & 4 Will. 4, c. 27, s. 40, it 
was enacted, that after the 31st Dec., 1833, no action or suit or other pro- 
ceeding should be brought to recover any sum of money secured l^ any 
mortgage, judgment or lien, or otherwise, charged upon or payable out of 
any land or rent, at law or in equity, or any legacy, but within twenty 
years next after a present right to receive the same should have accrued to 
some person capable of giving a discharge for or release of the same, unless 
such acknowledgment in writing or payment of principal or interest as 
therein mentioned should have been given or made, and then within twenty 
years next after such payment or acknowledgment, or the last of such pay- 
ments or acknowledgments: And whereas it is expedient that the said 
enactment should be extended to the case of claims to the estates of persons 
dying intestate : be it therefore enacted, that after the 31st Dec, 1860, no 
suit or other proceeding shall be brought to recover the personal estate, or 
any share of the personal estate, of any person dying intestate, possessed by 
the legal personal representative of such intestate, but within twenty years 
next after a present right to receive the same shall have accrued to some 
person- capable of giving a discharge for or release .of the same, unless in 
the meantime some part of such estate or share, or some interest in respect 
thereof, shall have been accounted for or paid, or some acknowledgment of 
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the right thereto shall have heen given in writing, signed hy the person ac- 
countable for the same, or his agent, to the person entitled thereto, or his 
agent ; and in such case no such action or suit shall be brought, but within 
twenty years after such accounting, payment, or acknowledgment, or the 
last of such accountings, payments, or acknowledgments, if more than one 
was made or given. 

14. Order to take account ofdebts^ ^c, of deceased person under sec, 19 o/13 
(f 14 Vic. c, 35, may be made immediately after probate granted. — ^The order to 
take ap account of the debts and liabilities affecting the personal estate of a 
deceased person, pursuant to sec. 19 of the 13 & 14 Vic. c. 35, may be made 
immediately, or at any time after probate or letters of administration shall 
have been granted ; and such order may be made either by the Court of 
Chancery upon motion or petition of course, or by a judge of the said 
court, sitting at chambers, upon a summons in the form used for origi- 
nating proceedings at chambers ; and after any such order shall have been 
made, the said court or judge may, on the application of the executors or 
administrators, by Motion or summons, restrain or suspend, unjtil the ac- 
count directed by such order shall have been taken, any proceedings at law 
against such executors or administrators by any person having, or claiming 
to have, any demand upon the estate of the deceased, by reason of any debt 
or liability due from the estate of the deceased, upon such notice and terms 
and conditions (if any) as to the said court or judge shall seem just; and 
' the judge, in taking an account of debts and liabilities pursuant to any such 
order, shall, on the application of the executors or administrators, be at 
liberty to direct that the particulars only of any^daim or clums which may 
be brought in pursuance to any such order shall be certified by his chief 
clerk, without any adjudication thereon ; and any notices for creditors to 
come in which may be published in pursuance of any such order, shall have 
the same force and effect as if such notices had been given by the executors 
or administrators, in pursuance of sec. 29 of the 22 & 23 Vic. c. 35. 

Sec, 15. Act not to extend to Scotland^ ^c. — This act is not to extend to 
Scotland, nor any of the clauses, except clause 6 and the subsequent clauses, 
to extend to Ireland. 

23 & 24 Vic. c. 75. — Criminal Lunatic Asylum. 

This is an act to make better provision for the custody and care of 
criminal lunatics, and it recites that by the 39 and 40 G. 3, c. 94, the 3 & 4 
V. c. 54, the 5 & 6 V. c. 29, and the 6 & 7 V. c. 26, her M^esty is em- 
powerfsd, where any person is charged with any such offence a^ therein 
mentioned, and acquitted on account of insanity^ and where any person is 
indicted for any offence and upon an arraignment is found insane, to give 
,order for the safe custody of such person during her pleasure, in such place 
. and in such manner as she may think fit*; and one of her Migesty^s principal 
Secretaries of State is empQwered, upon such certificate as therein mentioned 
'of the insanity of ^tiy person imprisoned as therein mentioned,^to direct 
such persQn to be removed to saeh botmiy lunatic asylum, oj^Other proper 
receptacU ^nJTisan^ p^sonig as the snd Secretary of State jba/ judge 
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proper and appoint: and that the said Secretary of State is empowered to 
order any convict in Pentonville or Millbank prison becoming or found 
insane daring confinement to be removed to such lunatic asylum as the said 
Secretary of State may think proper : and that it is expedient that provision 
should be made for the custody and care of criminal lunatics in an asylum 
or asylums appropriated to that purpose. There are then various provisions 
made of which the following are the principal: — 

Sec. 1. Her Majesty may appoint asylum for criminal lunatics, — It shall be 
lawful for her Majesty from time, to time, by warrant under her royal 
sign manual, to appoint that any asylum or place in England which her 
Majesty may have caused to be provided or appropriated, and may deem 
suitable for this purpose, shall be an a^iylum for criminal lunatics, and the 
provisions of this act shall be applicable to every such asylum. 

Sec. 2. Secretary of State may direct criminal lunatics to he confined in the 
asylum, — It sball be lawful for one of her Majesty's principal Secretaries of 
State, by warrant under his hand, to direct to be conveyed to and kept in 
an/^such asylum any person for whose safe custody during her pleasure her 
Miyesty is authorised to give order, or whom such Secretary of State might 
direct to be removed to a lunatic asylum under any of the acts hereinbefore 
mentioned, or under any other act of Parliament, or any person sentenced 
or ordered to be kept in penal servitude, who may be shown to the satis- 
faction of the Secretary of State to be insane, or to be unfit from imbecility 
of mind for penal discipline ; and the Secretary of State may direct to be 
removed to and kept in such asylum any such persons as aforesaid, who, 
under any previous order of her Majesty or warrant of the Secretary of 
State, may hare been placed and remain in any county lunatic asylum, or 
other place of reception for lunatics, and every person directed by the 
Secretary of State to be conveyed or remoyed to and kept in an asylum 
under this act, shall be conveyed to such asylum accordingly, and sh^ be 
kept therein until law^ly removed or discharged, and that with every 
person so conveyed or removed there shall be transmitted a certificate, as 
set forth in Schedule A. to this act annexed, duly filled up and authen- 
ticated, the contents of which certificate shall be transcribed into the 
general register to be kept in every such asylum. 

Sec. 3. Nothing to affect the authority of the Crown to make other provision 
for the custody of a criminal lunatic, — Nothing in this act shall restrain or 
afiect the authority of her Majesty, where she may so think fit, to give 
such other order for the safe custody of any such person as aforesaid as she 
might have given if this act had not been passed, or restrain or afiTect the 
authority of the Secretary of State, to continue in or direct to be removed 
to any county asylum or other place for the reception of lunatics any of the 
persons aforesaid whom he might have so continued or directed to be 
removed if this act had not been passed. 

. 23 & 24 Yic. c. 77.^Nui8AKCBS Removal and Diseases Frevkktion. 
Thir statute amends the 18 & 19 Tic. cc.n21 & 116, the provisions of 
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the first of which acts are stated in 2 L. C. 84, 86, and the following enact- 
ments, which are all that we can find room for, should he noted. 

With respect to nuisances removal, the new act contains the following 
provisions : — 

Sec. 1. Sees. S, 6, 7, and 9 of 18 ^ 19 Vic. c. 121 repealed.-^SecB. 
8, 6, 7, and 9 of tCe said ''Nuisances Removal Act for England, 1855,*' 
shall he repealed : provided always, that such repeal as aforesaid shall not 
extend to any charges or expenses already incurred, but the same may he 
defirayed and recovered, and all proceedings commenced or taken under, the 
said act and not yet completed, may be proceeded with, and all contracts 
under the said act shall continue and be as effectual, as if this act had not 
been passed. 

S£C. 2. Local atUhorUy to execute the Nuigances Removal Act. — ^The follow- 
ing bodies shall respectively be the local authority to execute the said Nui- 
sances Removal Act in the districts hereunder stated in England : . 

In any place within which the Public Health Act is or shall be in 

force, the loM board of health : 
In any other place wherein a council exists or shall exist, the mayor, 
aldermen, and burgesses by the council, except in the city of London* 
and the liberties thereof, where the local authority shall be the 
Commissbners of Sewers for the time being, and except in the dty 
of Oxford and borough of Cambridge, where the local authority 
shall be the commissioners acting in execution of the local improve- 
ment acts in force respectively in the said city and borough : 
In any place in which there is no local board of health or council, and 
where there are or shall be trustees or conmiissioners under an 
improvement act, such trustees or commissioners: 
In any place within which there is no such local board of health, 
council, body of trustees, or commissioners, if there be a board of 
guardians of the poor for such place, or for any parish or union 
within which such place is situate, such board of guardians, and, if 
there be no such board of guardians, the overseers of the poor for 
such place, or for the parish of which such place forms part. 
Sec. S. Highway hoard or nuisances removal committees now subsisting may 
he continued so long as they employ sanitary inspectors. — Provided, that in any 
place where a highway board or '' the nuisances removal conmiittee " 
chosen by the vestry in pursuance of the said act is subsisting, and at the 
time of the passing of this act employs or joins with other local audiorities 
in emplioying a sanitary inspector or inspectors, such highway board or 
nuisances removal committee may continue to act, and a like committee 
may be annually chosen by the vestry for such place in the same manner as 
if Uiis act had not been passed ; but in case in any year the nuisances 
removal committee be not chosen for such place in manner provided by the 
said act, or if the highway board or committee now subsisting or hereafter 
chosen fail for two months, in any year to appoint or employ a sanitary 
inspector or inspectors, the authority of such highway board or conmiittee 
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shall ceaae, and no Hke committee shall he ehoaen foar raeh place, and the 
same hody or peivons shall thenceforth be the local anthority for the place 
as if no such highway board or committee had been appointed therein. 

As to diaeag&t prepention the new act provides : — 

Skc. 10. Sec8, 2 ^ 8 o/ 18 j- 19 Vic. c. U6,re/>eafe</.~Secs. 2 & 8 of *' The 
Diseases Preyentton Act, 1855," and every other enactment constituting a 
local authority for the execution of the same act, or providing for the 
expenses of the execution thereof, except those contained in the 18 & 19 
Vic. c. 120, the Metropolis Local Management Act, shall be repealed. 

Sec. 11. Cfuardiafu and overseers of the poor to be the local authorities for 
executing Diseases Prevention Act, — The board of guardians for every union, 
or parish not within a union, in England shall, be the local authority for 
executing the said Diseases Prevention Act in every place within their 
respectiTe unions and parishes, and in every parish and place in England 
not within a union, and for which there is no board of guardians, the over- 
seers of the poor shall be the local authority to execute the same act ; and 
the expenses incurred in the execution of such act by the board of guardians 
for a union shall be defrayed out of the common fund thereof, and the 
expenses of the board of guardians or overseers of the poor of any single 
parish or {dace shall be defrayed out of the rates for the relief of the poor 
of such parish or place ; provided that every such board of guardians shall,' 
for the execution of the said act for the prevention of diseases, have the like 
powers of appointing committees, with the like authority, and where any 
such committee is appointed the expenses thereof and of the board shall be 
paid in the same manner as hereinbefore provided, where snch a board is 
the local authority for the execution of the said Nuisiances Removal Act ; 
provided also, that any expenses already incurred by any local authority in 
the execution of the said act shall be defrayed as if this act had not been 
passed ; provided, moreover, that in respect of any place where, under this 
act, the local authority for executing the Nuisances Removal Act is any 
other body than the board of guardians or the overseers of the poor, the 
privy council, if it see fit, may, in the manner provided for the exercise of 
its powers under the Public Health Act^ 1858, authorise such other body to 
be, instead of the board of guardians or the overseers of the poor, the local 
authority for executing the Diseases Prevention Act ; provided also, that 
as regards the metropolis the vestries and district boards under the act 18 
& 19 Yic. c. 120, within their respective parishes and districts, shall continue 
to be the local authorities for the execution of the said " Diseases Prevention 
Act, 1855," and their charges and expenses shall l\e defi;ayed as if this act 
had not been pSused. 

33 & 24 Yic. c. 84. — Adulteration of F3od or Drink. 

This is an act for the repression (if possible) of adulteration in articles of 
food or drink. 

Sec. 1. Penalty on persons selling articles of food or drink knomng the 
same to he injurious to health— As to subsequent offencesA-'Eyery person who 
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shall sell any article of food or drink with which, to the knowledge of such 
person, any ingredient or material injurious to the health of persons eating 
or drinking such article has been mixed, and every person who shall sell as 
pure or unadulterated any article of food or drink which is adulterated or 
not pure, shall for every such offence, on a summary conviction of the same 
before two justices of the peace at petty sessions in England, and in Scotland 
before two justices of the peace injustice of the peace court, or before the 
sheriff substitute of the county, or before justices at petty sessions or a 
divisional justice in Ireland, forfeit and pay a penalty not exceeding five 
pounds together with such costs attending such conviction as to the said 
justices shall seem reasonable ; and if any person so convicted shall after- 
wards commit the like offence, it shall be lawful for such justices to cause 
such offender*s name, place of abode, and offence to be published, at the 
expense of such offender, in such newspaper or in such other manner 
as to such justices shall seem desirable. 

Sec. 3. Power to appoint analysis, — ^In the city of London and the liberties 
thereof the Commissioners of Sewers of the city of London and the liberties 
thereof, and in all other parts of the metropolis the vestries and district 
boards acting in execution of the act for the better local management of 
the metropolis in England and Ireland, the court of quarter sessions of every 
county, and the town council of every borough having a separate court of 
quarter s^sions, and in Scotland the commissioners of supply a$ their 
ordinary meetings for counties, and town councils within their several juris- 
dictions, may, from time to time for their respective city, districts, counties, 
or boroughs, .appoint and remove one or more persons possessing competent 
medical, chemical, and microscopical knoNvledge as analysts of all articles of 
food or drink purchased within the said city, metropolitan districts, oountiesy 
or boroughs, and may pay to such analysts such salary or allowances as 
they nu^y think fit ;: but such appointments and removals shall at all times 
be' subject in Great Britain to the approval of one of her Miyesty's principal 
Secretaries of State, and in Ireland to that of the Lord-Lieutenant. 

There are powers for purchasers and also justices to have articles of food 
analysed. Aa appeal is given to the quarter sessions against any conviction. 



^0ot ^0int0. 



No. 61. — Administration, 



The dividends of a sum of stock were given to A. for life, and after her 
decease the principal to h«r children equally. Jn A.^s lifetkne, a child died 
under twenty-one ; three children survived A. Payment is about to be 
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made, and administration has been taken out to the deceased child, but the 
executors also require administration to his deceased mother. Can this be 
insisted on? W. H. S. 

No. 62,— VesUvg, 

A testator gave his real estate to X. and his heirs, beneficially charged 
with the payment of £5,000 to A. and his children after his death, as 
thereinafter mentioned. After directing the £5,000 to be invested by X., 
and the dividends paid to A. for life, the testator directed that X. should 
pay and apply the £5,000 equally amongst the children of A., as and when 
they respectively should attain the age of twenty-one, with interest for the 
same in the meantime for their benefit ; if only one child, the whole sum to 
such child ; but if A. should have no child living at his decease, the £5,000 
were given over to strangers. A. left him surviving two children who 
had attained twenty-one ; one of his children had died in A.'s lifetime under 
twenty-one, leaving a wife and children. Are the representatives of the 
deceased son entitled to a share of the £5,000, or are the two surviving 
sons alone entitled to the money? M. J. N. 



SttjSfntrs to iloot joints. 



No. 46. — Legacy DtUy (ante^ p. 131). 

A. B., though the husband of the daughter, is a stranger in blood to the 
testator, but nevertheless is only liable to pay a duty of £1 per cent, on his 
legacy under the Legacy Duty Act, 16 & 17 V. c. 51, s. 11. 

No. 47. — Mortgage — Power of Executor to advance money to Mortgagor to 
pay off Mortgage to himself and co-Executor (ante, p. 132). 

I think the executor, by reason of his fiduciary character, would be dis- 
qualified from advancing the money personally, and having the conditional 
surrender made to himself. But that disqualification might be remedied, 
by some other person advancing the money at the instance of the executor, 
and having such conditional surrender made to him, and then must be got 
to sign a declaration of trust, declaring that the sum advanced to the mort- 
gagor was not, in fiict, paid out of his own proper moneys, but out of 
moneys belonging to the executor, and that he held such secunty only on 
trust for the said executor, &c. This is a practice quite usual, where there 
is a doubt as to the legality of certain persons themselves advancing 
^ moneys. 
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No. 49.— Poioer of SaU to Exeeuiors. 

There is a great diadiietion between limple powers, and powers in the 
nature of tnists. In this case, I take it, it is a power in the nature of a 
trust, and, consequently, is imperative on the donee of the power to exe- 
cute it, whereas had it been a mere simple power, as skated in the moot 
point, it would not have been imperative on him, but would have been at 
the will of such donee of the power to execute it. 

Where a power is given to trustees to sell an estate, and apply the pro- 
ceeds upon certain trusts (as in the case stated by the moot point), such a 
power is in the nature of a trust, the legal estate until the execution of the 
power of course descends to the heir at law (Wameford v. Thompson, 
8 Yes. Jun. 513, and Hilton v. Kenworthy, 3 East, 533) ; and if the power 
should be defeated by any means, as for instance by the death of the donee 
of the power before execution, the legal estate would remain in the heir at 
law for his own benefit ; but equity, acting upon the trust, will compel the 
heir at law to join in the sale of the estate for the purposes designated by 
the testator (Garfoot v, Garfoot, 1 Cha. Ca. 35 ; Gwilliams v. Rowell, 
Hard. 204) ; and even on the same principle the same equity is extended, 
where, although in words a power is given, it never arises, because the 
testator has omitted to appoint some person to execute it (Pitt v. Pelham, 
1 Cha. Ca. 136). It is also stated in the moot point, that the testator 
directed that his executors should stand possessed of his real and personal 
estate upon trust thereout to pay his debts (except the mortgage debt) ; 
and it was held, in the case of Fowle v. Green, 1 Cha. Ca. 262, that where 
lands are devised to be sold for payment of debts, the heir at law shall be 
compelled to join in the sale. 

I think that, upon a conveyance in due course by the trustees and the 
mortgagee, the estate of the heir at law would be ousted, for it wajs decided 
in the case of Wameford v. Thompson, above cited ; in which case no 
estate was devised to the trustees, but they had merely a power to sell ; 
that till the execution of such power the legal estate descended to the heir 
at law, but as soon as the power was executed the legal estate was in the 
vendee. And again, the legal estate in this case would, I presume, be 
vested in the mortgagee under his mortgage deed, and consequently the 
only estate the heir at law would be entitled to at the death of the testator 
and before the execution of the power, would be the legal estate in the 
equity of redemption \ and would not the legal estate, supposing the mort- 
gage to have been made in fee, have vested in the vendee, through the 
concurrence of the mortgagee, who would in such a case be the only party 
that could convey the legal estate to a purchaser, inasmuch as it was vested 
in him? As to the chattel interest vested in the trustees, it would of 
course merge in the' inheritance on the execution of the conveyance. I 
should like to see the opinions of other correspondents on this point. 

J. W. 
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23 & 24 Yic. CAP. 111.-~Stamp Duties Act. 

This is a second Stunp Duty Act of the sessioii ; the first is noticed ante^ 
p. 146. It provides new duties on awards, contract notes, assignment or 
surrender of lease exceeding thirty-five years, and not being on a sale or 
mortgage, policies of assurance (not being against fire), promissory notes 
exceeding £4,000, and foreign notes. One provision applicable to the first 
act may be here noticed : it relates to stamps on agreements. 

Sec. 12. The stamp on an agreement may he adhesive, — ^The stamp duty 
of sixpence by the act of the present session of Parliament, c. 15, charged 
on an agreement under hand only may be denoted by an adhesive stamp in 
any case where the same is capable of being used under the terms and 
restrictions hereinafter mentioned; and the Commissioners of Inland 
Revenue shall provide stamps for the purpose ; and whenever any such 
adhesive stamp shall be used, every party to the agreement who shall sign 
the same shall also at the time of so signing write upon or across the stamp 
his name and the date of the day and year of writing the same, so that the 
stamp may be appropriated to the instrument, and effectually cancelled and 
rendered incapable of being used for any other : and in defiiult thereof the 
stamp shall be of no avail ; and proof of the said writing upon or across the 
stamp, as hereby required, shall be a necessary part of the evidence of the 
agreement in any case where such agreement is not stamped with an im- 
pressed stamp. 

23 & 24 Vic. cap. 115. — Crowk Debts and Jxn>QMSsrrs. 

This act simplifies the entry of satisfaction or discharge on the registry 
of crown debts, judgments, lites pendentes, and annuities. 

Sec. 1. Provisions of Sees. 196, 196, and 197, o/16 & 17 Vic. c. 107, ex- 
tended to all bonds to the Crown. — ^All the powers, provisions, and regulations 
concerning bonds and other securities relating to the customs contained in 
ss. 195, 196, and 197, of 16 & 17 Vic. c. 107, shall, mutatis mutandis, be 
deemed to extend and shall be applied to all bonds and other securities 
entered into or given to her Mi^esty, her heirs or successors ; provided 
always, that in every case in which under the provisions of the said sections 
any certificate is required to be signed or any other matter authorised to 
be done by the Commissioners of Customs, or any number of them, any 
such certificate or matter in relation to any bond or other security concern- 
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ipg or incident to any public department, shall respectively be signed and 
done by the respective commissioners or other principal officers of such 
department, or any two of them respectively, or if there shall be only one 
such commissioner or principal officer then by him, as the case may be, or 
if there shall be no such commissioner or other principal officer then by the 
eommissioners of her Majesty^s Treasury or any two of them. 

Sec. 2. A$ to entry of sati^action on judgments. — ^The senior master of 
the Court of Common Pleas at Westminster may, upon the filing with him 
of an acknowledgment in the form or to the effect following, be at liberty 
to enter a satisfaction or discharge as to any registered judgment, pending 
suit, lis pendens, decree, order, rule, annuity, or rent-charge or writ of 
execution, and such officer shall be entitied for any such registry of satis- 
faction or discharge to the sum of two shillings and sixpence, and no more ; 
and such senior master may issue certificates of the entry of any satisfaction 
or discharge, and may charge the sum of one shilling for every such 
certificate. 

Form of Acknowledgment of Satisfaction, 

Satisfaction is acknowledged between A. B. and C. D. 

as to a dated the day of 18 , for the sum 

of £ , a memorandum of which said was left with the senior 

master of the Court of Common Pleas, at Westminster on the day of 

18 , to affect the estate of and [if so] on the writ of 

execution thereon, dated the day of , 18 , a memorandum 

of which was left with the said master on the day of , 18 . 

And (or the executor or administrator of) do herebj^ expressly 

nominate and appoint of , attomey-at-law to witness, and 

attest the execution of this acknowledgment of satinaction. 



Signed: by the said in the presence of me, ' 

the undersigned , one of the attoi^ieys 

of her Miuesty^s Court of , at Westmin- 

ster, and I hereby declare myself to be the at- 
tomev for and on behalf of tne said , ex- 

pressly named by , and attending at 

request to inform him of the nature and effect 
of this acknowledgment of satisfaction (which I 
accordingly did before the same was signed by 
), and I also declare that I subscribe my 
name as witness hereto as such attorney. . I 



A. B. 
the above-named 

[or F. G., ex- 
^ecutor or adminis- 
trator of) the 
day of 
18 . 



23 & 24 Vic. cap. 126.-^Law and Equity Act. 

This is the act (entitied " The Common Law Procedure Act, 1860 ") which 
was brought forward as a " fusion '' of law and equity bill ; though deprived 
of its chief sting, it is nevertheless an important statute, and it will be 
necessary that its provisions should be carefully studied. It came into 
operation on the 6th of October last. 

Sec. 1. Relief against forfeiture for non-payment of rent. — In the case of 
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any ejectment for a forfeiture brought for non-payment of rent, the court 
or a judge shall have power, upon rule or summons, to give relief in a 
summary manner, but subject to appeal as hereinafter mentioned, up and 
to within the like time after execution executed, and subject to the same 
terms and conditions in all respects, as to payment of rent, costs, and other- 
wise, as in the Court of Chancery ; and if the lessee, his executors, admini- 
strators, or assigns, shall upon such proceeding be relieved, he and they 
shall hold the demised lands according to the lease thereof made, without 
any new lease. 

Sec. 2. Relief against ftn/eiture far nan-insvring, 22 jr23 Ftc. c, 35. — In 
the case of any ejectment for a forfeiture for breach of a covenant or con- 
dition to insure against loss or damage by fire, the court or a judge shall 
have power, upon rule or summons, to give relief in a summary manner, 
but subject to appeal as hereinafter mentioned, in all cases in which such 
relief may now be obtained in the Court of Chancery under the provisions 
6f an act passed in the session of Parliament held in the twenty-second and 
twenty-third years of the present reign, intituled '^ An Act to ftirther amend 
the Law of Property, and to relieve Trustees," and upon such terms as 
would be imposed in such court. 

Sec. 3t Minute of relief granted, — ^Where such relief shall be granted, the 
court or a judge shall direct a minute thereof to be made by indorsement 
on the lease or otherwise. 

Sec. 4. Appeal to the court from order of judge, — ^Any order made by a 
judge upon an application for relief under the provisions of this act shall 
be subject to an appeal to the court, and may be discharged, varied, or 
set aside by the court, upon such terms as the court shall think fit, on 
application made thereto by any party dissatisfied with such order. 

Sec. 6. Power to appeal from order of court, — It shall be lawful for the 
party against whom the court makes any rule or order in respect of such 
relief to appeal from such rule or order. 

Sec, 6. Courts of error to he courts of appeal— The courts of error shall 
be courts of appeal for the purposes of tbis act. 

Sec. 7. Notice of appeal, — ^No appeal shall be allowed unless notice 
thereof be given in vmting to the opposite party or his attorney, and to 
one of the masters of the court, within four days after the decision com- 
plained of, or such farther time as may be allowed by the court or a 
judge. 

Sec. 8. Bail, — ^Notice of appeal shall be a stay of execution, provided 
bail to pay the sum demanded and costs be given, in like manner and to 
the same amount as bail in error, within eight days after the decision com- 
plained of, or before execution delivered to the sherifi: 

Sec. 9. Form of appeal, — ^The appeal hereinbefore mentioned shall be 
upon a case to be stated by the parties (and in case of difference to be 
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tecded by the eourt, w ft judge of tbe eoort appetled ftom), in whieh ( 
•hall be let Ibrih go mach of the pleftdings, Hiett, eod the order, mle, or 
judgment objected to it may be neeetsary to raiae the question for the 
deeiflkm of the Court of Appeal. 

fiteo. 10. 'Judgment of Comri of Appeal^ and power to * smtf proeeedmgt;^^ 
The Court of Appeal diall gire inch judgment or make inch rule as ought 
to ha^ been given or made in the court below, and shall hare power to 
remit the cause, with such directions as they shall think proper ; and all 
such further proceedings may be taken thereupon as if tiie judgment or 
rale had been given or made by the court below- 

Sec. 11. Power of Court of Appeal as to coeti^ jr«. — ^The Court of Appeal 
shall have power to adjudge payment of costs, and to order restitution. 

Sec. 12. Interpleader may he granted^ thongh Uilee have not a common origm^ 
\.fp2 WW,, c. 58.— Where an action has been commenced in respect of n 
Common law claim for the recovery of money or goods, or where goods mr 
chattels have been taken or are intended to be taken in execution under 
process issued from any one of the saperior courts, or from the Court of 
C(»nmon Pleas at Lancaster, or the Court of Fleas at Durham, and the 
defendant in such action, or the sheriff or other officer, has applied for 
relief under the provisions of an act made and passed in the session of 
Parliament held in the first and second year of the reign of his late Miyesty 
King William the Fourth, intituled *^ An Act to enable Courts of Law to 
give Belief against adverse Claims made upon Persons having no Interest 
in the Subject of such Claims,** it shall be lawful for the court or a judge to 
whom such application is made to exercise all the powers and authoritiea 
,given to them by this act and the hereinbefore mentioned act passed in the 
session of Parliament held in the first and second years of the reign of his 
late Majesty King William the Fourth, though the titles of the claimants 
to the money, goods, or chattels in question, or to the proceeds or value 
thereof, have not a common origin, but are adverse to and independent of 
one another. 

Sec. 13. Court or judge may direct sale of goods seized in execution, — ^When 
goods or •chattels have been seized in execution by a sheriff or the officer 
under process of the above-mentioned courts, and some third person claims 
to be entitled under a bill of sale or otherwise to such goods or chattels, by 
way of security for a debt, the court or a judge may order a sale of the 
whole or part thereof, upon such terms as to payment of the whole or part 
of the secured debt, or otherwise, as they or he shall think fit, and may 
direct the application of the proceeds of such sale in such manner and upon 
such terms as to such court or judge may seem just. 

Sec. 14. Power to court or judge to decide summarily iu certain eases."^ 
Upon the hearing of any rule or order calling upon persons to appear and 
state the nature and particulars of their claims, it shall be lawful for the 
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covrt ar judge, wherever, from the tmalliieBs of the amouat iu dispute or of 
the yalue of the goods geiied, it shall appear to them or him desirahle and 
right so to do, at the request of either party, to dispose of the merits of the 
respective claims of such parties, and to determine the same in a summary 
manner, upon such terms as they or he shall think fit to impose, and to 
make such other rules and orders therein as to costs land all' other matters 
as may he just. 

Skg. 15. Special case may he stated where facts undisputed, — In all cases of 
interpleader proceedings, wh^re the question is one of law, and the facts 
are not in dispute, the judge shall be at liberty, at his discretion, to decide 
the question without directing an action or issue, and, if he shall think it 
desirable, to order that a special case be stated for the opinion of 
the court. 

Sbc. 16. Proceedings on special case in court below and in error, — ^The 
proceedings upon such case shall, as nearly as may be, be the same as upon . 
a special case stated under " The Common Law Procedure Act, 1862 ;" and 
error may be brought upon a judgment upon such case : and the provisions 
of '* The Common Law Procedure Act, 1854,** as to bringing error upon a 
special case, shall apply to the proceedings in error upon a special case 
under this act. 
~ Sec. 17. Judgment and decision when to he final, — ^The judgment in any 
such action or issue as may be directed by the court or judge in any inter- 
pleader proceedings, and the decision of the court or judge in a summary 
manner, shall be final and conclusive against the parties, and all persons 
claiming by, firom, and under them. 

Sec. 18. Rules^ orders^ ^c, made in interpleader proceedings may be 
entered of record and made evidence, — All rules, orders, matters, and decisions 
to be made and done in interpleader proceedings under this act (excepting 
only any affidavits) may, together with the declaration in the cause, if any, 
be entered of record, with a note in the margin expressing the true date 
of such entry, to the end that the same may be evidence in future times, if 
required, and to secure and enforce the payment of costs directed by any 
such rule or order ; and every such rule or order so entered shall have the 
force and effect of a judgment in the superior courts of common law. 

Sic. 19. Joinder as plaintiffs of all persons supposed to be legally entitled, — 
The joinder of too manj'^ plaintiffs shall not be fatal, but every action may 
be brought in the name of all the persons in whom the legal right may be 
supposed to exist ; and judgment may be given in favour of the plaintiffs by 
whom the action is brought, or of one or more of them, or, in case of any 
question of misjoinder being raised, then in favour of such one or more of 
them as shall be adjudged by the court to be entitled to recover : provided 
always, that the defendant, though unsuccessful, shall be entitled to his 
costs occasioned by joining any person or persons in whose favour judgment 
is not given, unless otherwise ordered by the court or a judge. 
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Sec. 20. Defendant to have benefit ofaet-off^ though gome plaintiffs impro" 
perly joined. — Upon the trial of such' cause a defendant who has therein 
pleaded a set-Off-may obtain the benefit of his set-off by proving either that 
all the parties named as plaintiffs are indebted to l^m, notwithstanding that 
one or more of such plaintiffs was or were improperly joined, or on proving 
that the plaintiff or plaintiffs who establish their right to maintain the cause 
is or are indebted to him. 

Sec. 21. Ab other action for some claim to he brought. — ^No other action 
shall be brought against the defendant by any person so joined as plaintiff 
in respect of the same cause of action. 

Sec. 22. Provisions of 19 Sf 20 Vic, c, 108, as to replevin extended to all 
cases of replevin, — ^The provisions of an act passed in the session of Parlia- 
ment held in the 19th and 20th years of the reign of her present Majesty, 
c. 108, which relate to replevin, shall be deemed and taken to apply to all 
cases, of replevin in like manner as to the cases of replevin of goods 
distrained for rent or damage feasant. 

Sec. 23. Payment into court in replevin. — ^The plaintiff in replevin may in 
answer to an avowry pay money into court in satisfaction, in like manner 
and subject to the same proceedings as to costs and otherwise as upon a 
payment into court by a defendant in other actions. 

Sec. 24. Effect of such payment. — Such payment into court in replevin 
shall not, nor shall the acceptance thereof by the defendant in satisfaction, 
work a forfeiture of the replevin bond. 

Sec. 25. Payment into court in action on money bonds and for detainer. — 
In any action brought upon a bond which has a conditon or defeazance to 
make void the same upon payment of a lesser sum at a day or place certain, 
with a penalty, and in any action for detaining the goods of the plaintiff, it 
shall be lawful for the defendant, by leave of the court or a judge, and upon 
such terms as they or he shall think fit, to pay into court a sum of money 
to answer the claim of the plaintiff in respect of such bond in the former 
case, and in the latter case to the value of the goods alleged to be detained ; 
and such payment into court shall be made and pleaded in like manner, 
and according to the provisions of " the Common Law Procedure Act, 
1852 f and the like proceedings may be had and taken thereupon as to 
costs and otherwise. 

Sec. 26. — Dower ^ wiHt of righ* of dower ^ and quafe impedit abolished as 
real actions, and to be commenced by writ of summons. — No writ of right of 
dower or writ of dower unde nihil habet, and no plaint for free bench or 
dower in the nature of any such writ, and no quare impedit shall be brought 
after the commencement of this act in any court whatsoever ; but where 
any such writ, action, or plaint would now lie, either in a superior or any 
other court, an action may be commenced by writ of summons issuing out 
of the Court of Common Picas in the same manner and form as the writ of 
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summons in an ordinary action ; and upon such writ shaJl be indorsed a 
notice that the plaintiff intends to declare in dower, or for free bench, or in 
quare impedit, as the case may be. 

Sec. 27. Writ^ and all proceedings thereupon, to he same as in ordinary 
actions, — The service of the writ, appearance of the defendant, proceedings 
in default of appearance, pleadings, judgment, execution, and all other pro- 
ceedings and costs upon such writ, shall be subject to the same rules and 
practice, as nearly as may be, as the proceedings in an ordinary action com- 
menced by writ of summons ; and the provisions of " the Common Law 
Procedure Act, 1852," and of " the Common Law Procedure Act, 1864," 
shall apply to the writ and pleadings, and proceedings thereupon. 

Sec. 28. Jttdge may refuse to interfere in proceedings to attach debts. — In 
proceedings to obtain an attachment of debts under ^* the Common Law 
Procedure Act, 1864," the judge may, in his discretion, refuse to interfere, 
where, from the smallness of the amount to be recovered, or of the debt 
sought to be attached, or otherwise, the remedy sougl^t would be worthless 
or vexatious. 

Sec. 29. Proceedhigs where third person has a lien on the debt — ^Whenever 
in proceedings to obtain an attachment of debts under the act above-men- 
tioned, it is suggested by the garnishee that the debt sought to be attached 
belongs to some third person who has a lien or charge upon it, the judge 
may order such third person to appear before him, and state the nature 
and particulars of his claim upon such debt. 

Sec. 30. — Jtuige may bar claim of third person, and make orders, — After 
hearing the allegations of such third person under such' order, and of any 
other person whom by the same or any subsequent order the judge may 
think fit to call before him, or in case of such third person not appearing 
before him upon such summons, the judge may order execution to issue to 
levy the amount due from such garnishee, or the judgment creditor to 
proceed against the garnishee, according to the provisions of *^ the Com- 
mon Law Procedure Act, 1864," and he may bar the claim of such third 
person, or make such other order as he shall think fit, upon such terms, in 
all cases, with respect to the lien or charge (if any) of such third person, 
and to costs, as he shall think just and reasonable. 

Sec. si,— Provisions of 17 Sp 18 Vic, c, 126, to apply to orders.— The pro- 
visions of " the Common Law Procedure Act, 1854," so far as they are 
applicable, shall apply to any order, and the proceedings thereon, made and 
taken in pursuance of the herein next before-mentioned powers under this 
act. 

Sec. 32. — Costs of writs of mandamus and injunction may be included in 
units, — ^In a cases in which a writ of. mandamus or of injunction is issued 
under the provisions of " the Common Law Procedure Act, 1864," such 
writ shall, unless otherwise ordered by the court or a judge, in addition 
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to the matter directed to be inserted therein, command the defendant to 
pay to the plaintiff the costs of prepar&ig, issuing, and serving such writ ; 
and payment 6f such costs may be enforced in the same manner as costs 
payable nnder a mle of court are now by law enforceable. 

Sec. 33. — Mode of enforcing writs of injunction against corporations. — 
Writs of injunction against a corporation may be enforced either by attach- 
ment against the directors or other officers thereof, as in the case of a 
mandamus, or by writ of sequestration against their property and effects, 
to be issued in such form and tested and returnable in like manner as 
writs of execution, and to be proceeded upon and executed in like manner 
as writs of sequestration issuing out of the Court of Chancery. 

Sec. 34. — Costs not recoverable in action for injury, and verdict less tJian 
£5, if judge certifies, — When the plaintiff in any action for an alleged wrong 
in any of the superior courts recovers by the verdict of a jury less than- five 
pounds, he shall not be entitled to recover or obtain from the defendant 
any costs whatever in respect of such verdict, whether given upon any issue 
or issues tried, or judgment passed by default, in case the judge or presid- 
ing officer before whom such verdict is obtained shall immediately after- 
wards certify on the back of the record, or on the writ of trial or writ of 
inquiry, that the action was not really brought to try a right besides the 
mere right to recover damages, and that the trespass or grievance in respect 
of which tlie action was brought was not wilful and malicious, and that the 
action Was not fit to be brought. 

Sec. 36. Enactment in lieu of sec. 8S of 17 ir 18 V. c. 126.— The eighty- 
eighth section of ^* the Commou Law Procedure Act, 1864,'' shall be and 
is hereby repealed ; and from and after the passing of this act the superior 
courts or any judge thereof may, upon summary application, by rule or 
order, exercise such and the like jurisdiction as may be exercised by the 
Court of Chancery under the provisions of the ninth part of " the Mer- 
chant Shipping Act, 1864.'' 

Sec. 36. Amendments. — It shall be lawful for the superior courts of 
common law, and every judge thereof, and any judge sitting at nisi prius, 
at all times to amend all defects and errors in any proceedings under the 
provisions of this act, whether there is anything in writing to amend^y or 
not, and whether the defect or error be that of the party applying to amend 
or not ; and all such amendments may be made with or without costs, and 
upon such terms as to the court or judge may seem fit, and all such amend- 
ments as may be necessary for the purpose of determining in the existing 
suit the real question in controversy between the parties shall be so made, 
if duly applied for. 

By sec. 37, et seq., general rules may be made and new forms of writs, &c., 
be issued, and the provisions are extended to the courts of the counties 
palatine, and by order of council the whole or part of the act may be 
directed to extend to any court of record. 
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Okk^s Maoxstbrial Synopbib. 

7%e Magisterial Sjfnopsis : a practical Guide for Magistrate*^ their Gierke^ 
AttonueSf and Constahks^ in aU matters out of Quarter Sessions^ Summary 
Conmeti<ms^ and Indictable Offences^ with their Penalties^ Punishments^ 
Procedure, jre., being tabularly arranged. By Gkorob C. Oke, Assistant 
Clerk to the Lord Mayor of London, author of ^* Magisterial Formulist,** 
''The Laws of Tnmpike Roads,*' &c., &c. 7th Edition, enlarged and 
improyed. 448. London: Butterworths. 

It is but a short time since we had the pleasure of noticing in these pages: 
the 6th edition, and now to our astonishment we find ourselyes caU i on 
to notice another, being the 7th, e^tionof Mr. Oke*6 (truly) opus majg^uum. 
Even the most casual glance at the work will suffice tor satisfy any one what 
a great labour the author has undertaken, and a closer examination 'U 
satisfy him how efficiently this has been performed. As Mr. Oke' says: 
"The rapid growth of the already extensive jurisdiction of magistratett out 
of quarter sessions — ^to which every Session of Parliament addTlKnne dozen 
or more fresh subjects for their cognizance — ^the various alterations by the 
statutes of 1858-50 and 60, and by decisions, especially since the facilities 
affi>rded by the 20 & 21 Yic. c. 43, for obtaining the opinion of a superior 
court, the addition of several new titles (amongst which are the titles 
^^ Excise" and ^^ Factories^^), the extension of others, and many improve- 
ments adopted at the suggestion of certain subscribers, have necessarily, 
although much matter has been compressed into smaller space, added some 
hundred and twenty pages to the bulk of the work in excess of the previous 
edition." Mr. Oke, speaking of the rapid growth of magisterial law, states 
that the first edition of this work treated of 1,300 offences, "in respect of 
which the justices of the peace are empowered to impose fines or terms of 
imprisonment, varying fironi the smallest sum to £100, and firom the shortest 
period to twelve calendar months, without a trial by a jury ;** and, according 
to a calculation made and published by me some ten years ago, there were 
then nearly 2,000 of such offences, in addition to "upwards of 500 offences 
which are indictable and triable by a jury, and which must previously 
undergo an investigation before the justices of the peace in petty sessions,** 
and the numerous other matters which partake of a dvil character required 
to be disposed of in petty and special sessions. Some idea of the 
gradual increase of the duties of the magistracy may be formed from the 
fiict that the public general statutes on ma^sterial law which are added 
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each year form on an average, one quarter of the number of those passed. 
During the lost Session, as to which so much has been said and written, 42 
of the 151 Acts passed related more or less to the duties of justices of the 
peace. In 1858 there were 26 out of 110 ; and in 1859 there were 82 out 
of 101. 

The ** Magisterial Synopsis" is a work of which Mr. Oke may justly be 
proud ; and magistrates, their clerks, and those who have to practise before 
magistrates, must be ungrateful indeed if they do not recognise the ability 
of the bulky volume, which is truly a monument of Mr. Oke's industry 
and ability. 

CooTE*8 Probate Court. 

The Practice of the Court of Probate in Common Form Business. By Henry 
Charles Coote, F.S.A., Proctor in Doctors* Commons, author of **The 
Practice of the Ecclesiastical Courts," &c., &c. Also A Treatise on the Prac- 
tice of the Court Jn Contentious Business, By T.. H. Tristram, D.C.L., 
Advocate in Doctors* Commons, and of the Inner Teinple. Third edition, 
with great additions, and including all the statutes, rules, orders, &c., to 
the present time, together with a collection of original forms and bills of 
costs. 18s. London: Butterworths. 

But a very short space of time has elapsed since we noticed the second 
edition of this volume ; and we, therefore, presume the profession took us 
at our word, in recommending it to their attention. It is merely necessary to 
refer to the improvements^and additions in this third edition, and we find that 
these consist of the following particulars: — "All the cases relating to 
Common Form Practice (as well reported as unpublished) which have been 
determined since the date of the last edition will be found duly recorded in 
the sections to which they respectively apply. Owing to' a series of deci- 
sions upon the subject, the principles upon which the dispensatory power 
of the 73rd section of the Court of Probate Act, 1857, may be invoked by 
the suitor have been more fully elucidated than was practicable at a former 
period. The subject of Scotch and foreign wills and the granting of letters 
of administration of the estates of foreigners has also, through the same 
means, been treated with more particularity than in the preceding editions. 
The new fiscal regulations of the 22 & 23 Y. c. 36,'' and 23 Y. c. 15, have 
received the notice which is due to their importance. New tables of Fee 
Stamps and of Practitioners* Fees issued upon the authority of the first- 
mentioned Act are likewise appended to the present Edition. The 
Forms have been methodically arranged and their numbers largely 
increased. Amongst them there will be found the affidavits recently 
prepared for the use of the Commissioners of the Inland Revenue in 
pursuance of the 23 Y. c. 15. Bills of Costs in ccU cases of Common Form 
Business, as well as in Contentious Proceedings, are now for the first time 
added.** There cannot be a doubt that the work of Messrs^ Coote & Tristram 
is ihe work on its peculiar and inaportant branch of the law ; and we advise 



NOTICES OF NEW BOOKS. 187 

all who are now or hope to be concerned in matters relating to probate to 
possess themselves of the volume, and then they cannot fail to be prepared 
for every emergency. The branch of law to which the work is devoted not 
being generally known renders it almost indispensable that the practitioner 
should be furnished with such a work. 



Okb^s Turnpikes. 

The Laws of Turnpike Roads: comprising the whole of the general Acts; the 
Acts as to the Union of Trusts for facilitating arrangements with their 
Creditors; the interference of Railways and other Public Works with Roads, 
their non-Repair^ and enforcing Contributiohs from Parishes (including also 
the Acts as to South Wales Turnpike Roads), {re, j*c. ; practically arranged 
. with Cases, Notes, Forms, J-c, ^c. By G. C. Okb, author of " The Ma- 
gisterial Synopsis,^* and " Magisterial Formulist,'* &c. ISs. 2nd edition. 

Iiiondon: Butterworths. 
1 ■ • 

Wk had thought the previous work would have sufficed to exhaust the 

most herculean of authors, but to our amazement we find another produc- 
tion of Mr. Oke's, which, if not so large a work, yet must have required con- 
siderable labour to place it before the profession. It is of a more limited 
character than the ^^ Synopsis,*' but in its sphere of no less utility, relating 
as it does to that important portion of law applicable to Turnpike il^ads, 
in which the general public necessarily take some interest, being thereunto 
moved by the demands of the *' Fike-man," who appears, however, to have 
no friendly sympathy with the volunteers. Speaking of tjie 1st edition 
(1854), Mr. Oke informs his readers that the principal additions and 
alterations which had been there lately made were the acts for the Union 
of Turnpike Trusts and Districts for more economical management ; — ^the 
acts providing for the setting apart of a certain sum yearly for a Sinking 
Fund to discharge Mortgage Debts on the Tolls ; the act for facilitating 
Arrangements with the Creditors of Insolvent Trusts, by empowering the 
Home Secretary, with the consent of a certain amount of creditors, to 
reduce the rate of, or extinguish the interest on, mortgage debts ; — the act 
authorising the application of a portion of the Highway Rate to the repairs 
ef Turnpike Boads;— the enactments in the Railways Glauses Consolidation 
and other acts relative to the interference by railways with such roads ;— 
many extensions of the exemptions from tolls, as well as a variety of 
amendments of the general laws as to Turnpike Boads in statutes not 
directly applicable to that subject. 

All these provisions and the general Turnpike Boad Acts, omitting the 
repealed and repealing clauses, are contained in the present work, with 
copious nptes, the decisions down to the latest period, and a large body of 
necessary forms, more than double the number given in any previous work. 

The present edition is made conformable to, and 'so as clearly to show the 
law at the present moment relative to turnpike roads, and we can assure our 
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xeaden interested in ibe law relatiiig to tneh roAds, tluit Mr. Oke'i lAboun 
will take them yery eoBifortably, md^ m it were,'Ofer a very imooth 
Bueadaiiiised road, in ioeh reeondite matten aa tolls, repairs, diYersions, 
ezempiions firom tolls, drirers, ereditors, railways, &e. 



Glints HioHWArs. 

A TreaHae <m ike Law of Highways: comprising ike Statute Law^ and ike 
Decisions of ike Courts on ike subject of Higkways^ PabUc Bridges^ and 
PubHc Footpaiks^ practicaUy arranged; including tiu Law of Hi^wags in 
Districts under Local Oovemment Boards^ tke Souik Wales Highway Act, 
1860, and an Appendix of Statutes. By W. C. Glen, Esq., Barrister-at- 
Law, Author of the " Law of Public Health and Local Goyemment,*' 
^^ Architectural Jurisprudence,*' &c. London : Butterworths. 

It is fitting, after despatching a work on turnpike roads, that we should 
come to one on ** highways, public bridges, and public footpaths,** &e. The 
author tells us that the present work was suggested to him by the want 
frequently experienced of a practical arrangement of the law of highways, 
and he has therefore endeavoured to furnish his readers with a lucid 
exposition of the law of highways, arranged in what may be described as 
the natural sequence of events, opening with the appointment of officers for 
the management of the highways, and closing with the enforcement of 
penalties and forfeitures for offences against the law; so that any one 
desirous of ascertaining the law upon any particular subject may readily 
find all that he desires to know upon it, expressed in language devoid of 
technical phraseology and tautology of Acts of Parliament — which are 
more than usually conspicuous in the General Highway Act. With the 
same object he has endeavoured to place the decisions of the courts in such 
a manner as would elucidate the statute law and regulate future proceed- 
ings. The chapter on highways in districts under local boards of health 
and local government boards has been adapted to suit the present work, 
from the author*s treatise on the law of public health and local govern- 
ment, with such alterations aiid additions as were found to be necessary. 
It is [impossible for us in our limited space to give a more full statement of 
the various contents of the volume, but we may safely say that Mr. Glen*8 
work will be found extremely useful to all who have any concern with the 
law of highways. 



Stephen*s Common Law Procedubb Act. 

Tke Common Law Procedure Act, 1860 (23 5-24 Vict. c. 126), wOk Practitdl 
Notes and an Introduction explanatory of ike new Equitable Powers conferred 
on ike Courts of Law, and of ike alterations in Procedure and Practice 
effected by tke Statute. By James Stephen, Esq., LL.D., Becorder of 
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Poole, Editor of *^ Lush's Common Law Praetice/' &c., &c. London : 

Butterworths. 
Some years ago we had occasion to notice the edition of " Lushes Common 
Law Practice," issued under the superintendence of Mr. James Stephen, 
and the present small work is intended as a supplement to that work. In an 
introduction Mr. Stephen notices the various Reports of the Common Law 
Commission of 1850, and the suggestions with respect to the much vexed 
question of the *' fusion of Law and Equity ** (in which respect our readers 
know the act is a failure), as to Interpleader, Procedure and Practice, and 
some miscellaneous provisions in the act. He subsequently gives the 
statute itself accompanied by notes, with references to the appropriate 
places in . Lush*s Practice. The notes, on which the chief value of the 
volume depends, appear to us to be very satisfactory, as, whilst not too 
lengthy, they contain just the sort of information and explanation which 
either the Practitioner or the Student may be presumed to require. A 
good index makes reference to the appropriate subjects very easy. 



Hunter's Law op Property. 

The Act to farther amend (he Law of Property (23 {f 24 F. c. 88), with Intro- 
duction and practical Notes, and with farther Notes on the 22 ^ 23 F. c. 35. 
By Sylvester Joseph Hunter, Esq., Barrister-at-law, &c. 2s. 
London: Butterworths. 

Mr. Hunter's edition of the original Act of Lord St. Leonards respecting 
the Law of Property was noticed by us at length in the present volume, and 
we have now to welcome an addition thereto, in the shape of a small work 
on the more recent statute. Mr. Hunter has proceeded with the amending 
Act as with the original one; and the two works together form a very 
useful comment on the two Acts. The author has taken the opportunity 
to add some further notes on the original Act, by way of notice of the 
various decisions thereon, which, being introduced in the appropriate parts, 
enable the reader to ascertain the meaning of the Legislature, as interpreted 
by the judges. 

Law Magazine. 

The Law Magazine and Law Review ; or^Qmrterly Journal of Jurisprudence. 

For November, 18^0. London : Butterworths. 
This number of our quarterly contemporary contains- some articles of 
interest and value ; such are especially those on Assize Amenities, the 
Orig^ and Progress of Commercial Law, Lord St. Leonards* Act to further 
amend the Law of Property, Lord Cranworth's Trustees and Mortgages 
Act, Judicial Contradictions, and some others, for; which we must refer the 
reader to the magazine itself. 
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No. 53. — Trustee out of Country. 

A salt is aboat to be instituted respecting a trust estate vested in a trustee 
who is out of the country, but from whom no conveyance or other act is 
required. Can the suit be proceeded with in his absence? There was a 
provision in the act know as Sir Edward Sugden^s Trustee Act, but this act 
has been repealed by the existing Trustee Act, and the provision relative 
to such absent trustee is not re-enacted, and is not, so far as I can ascertain, 
elsewhere re-enacted. Perhaps some of your practical subscribers can 
give me the required information. T. O. T. 

No. 54. — Incapacity — Purchase-money, 

A. B. is far advanced in years ^ imbecile, though not idiot or lunatic in 
the ordinary sense. 

He has a mortgage on land, which a railway company are about to take 
under their act, but he cannot execute a deed, and there is no one to legally 
sign for him, as no steps in lunacy have been taken, from regard to his 
feelings. 

If matters remain in statu quo, what will the rulway company do with 
his share of the purchase -money ; and if they pay it into court, how can it 
be got out ? 

No. 55. — Separate Estate — Restraint of Anticipation. 

A., a married woman, is entitled for her life to the income of certain real 
estates vested in. a trustee in trust for her, and she is restrained from alien- 
ating or anticipating the income. The trustee retained the income for 
several years, and applied the same to his own use. He offered a compo- 
sition of ten shillings in the pound, which A. accepted, and she and her 
husband executed a release of all demands to the trustee. -A. is now de- 
sirous of having the release set aside, and insists on being paid her full 
claim, contending that she was incompetent to' release her claim, she being 
restraified from alienating or anticipating her income. Has A. any chance 
of success, on this or any other and what ground. W. S. H. 

No. 56. — Lease^Effect of Covenant in, that Lessor^s Solicitor shall prqtare aU 

underleases, fpc. 
It is usual for a lessor^s solicitor to insert in a lease, prepared by him, a 
covenant by the lessor that all assignments and underleases shall be 
prepared 'by him (the solicitor). Qjuare. — On breach of such a covenant 
can the lessor re-enter? Recent decisions seem to point to a negative 
answer. I shall be glad to be referred to any decisions or dicta pointing to 
an affirmative answer, or to receive opinions upon the point. 

John W. S. Lavender. 
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a^ujstoer to Jfiloot Point 



No. 49.— Poiotfr ofSaU to Executors (ante, pp. 132, 176). 

Subsequently to my sending up this moot point, counseVs opinion was 
taken on the subject. Such opinion corresponds exactly witb your cor- 
respondent J. W.^s answer, and also answers his query as to the fee being 
conveyed by the mortgagee, in the affirmative. T. G. S. 

Note. — ^This is very satisfactory, and we are glad the mooter has 
given an opportunity for a public expression of the satisfaction which must 
accrue to " J. W.** from his answer being thus found correct. -t-Ed. 
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We find that our former address (pp. 161 — 165) is not fully compre- 
hended by very many of our readers, particularly as to payment o^ 
arrears, ordering the publication direct from the proprietors instead of 
through a bookseller, and j>re-pa3rment. 

It is essential that all arrears of subscriptions up to the present number 
should h^forOiwith paid, and this should be done in the manner before directed 
— that isj by post-office order, payable to John Lane, of No. 10, (Mbrd- 
road, Bamsbury, London, N., and addressed simply ** Law Chronicle, No. 
10, Offi)rd-road, Bamsbury, N." We have already ui^ed this on our 
subscribers, but we are sorry to say that they have not yet responded to our 
appeal and other applications to such an extent as we had expected, con- 
sidering the position in which we are placed. We trust, however, that now 
there will be no further hesitatioif in compl}nng mth our requests, and that 
we shall be forthmth favoured with Post-office orders for such arrears. 
We are sorry to find that many of our so-called subscribers are not now to 
be found, many letters being returned indorsed by the postmen '* Gone 
4iway, not known where ; " or, " Gone to Australia; " or, " Dead, and no 
one will take in letters ;" or, "Insolvent; " or, " Bankrupt,^' and similar 
unpleasant memoranda. It occurs to us that some of these indorsements 
may not be true, and that if we publish a list of the names of such parties, 
some of our paying subscribers may be able to inform us of the true state of 
circumstances, and we propose carrying this into efi^ect very shortly. 

As to the second of the before-mentioned points — ^namely, ordering the 
publication direct from the proprietors — we wish to impress the necessity of 
attention in this respect on all those who do not now take the publication 
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direct from the proprietors, far after the present number the publication 
cannot be obtained through any bookseller, stationer, or other person than 
the proprietors, to whom therefore a letter should be forthwith sent in a 
form similar to the following: — ^*Send me the Law Chbqhiclb from 
January next and untQ countermanded, through the post," adding the 
name and address, and repeating such name and address legibly, so that there 
may be no mistake, and addressing the letter thus : — *^ Law Chronicle, No. 10, 
Offord-road, Bamsbury, N." We have already mentioned that we do not 
intend to print more copies than required, so that it will be necessary that 
those who have not hitherto obtained the publication direct from us should 
send up their orders immediately, that there may be no difficulty in sup- 
plying all who may desire to be subscribers. We should take it as a 
personal favour if this were done immediately after the receipt of this 
number, or at all events immediately on reading this request. 

With respect to the third point — ^namely, 2>re-payment of subscriptionsh — 
there appears to be a misconception, as we do not insist on such pre-pay- 
ment, though we should be glad to have it from as many as are willing to 
adopt the system. We should, however, prefer not having any sent up 
just now, but to await the issue of the January number, as some alteration 
may be there announced. 

We cannot say anything here as to the complaints made of n^lect, 
frirther than that we were not aware thereof, and are extremely sorry that such 
should have been the case ; and we can assure our subscribers that the like 
will not again happen, as all their letters will be read by the Editor, and he 
will see that they receive proper attention. We cannot but think that 
under the circumstance.^ it is rather hu*sh to visit us with countermands 
for conduct of which personally we had no cognizance, and we trust that 
our subscribers will see the justice of this view of the matter, and recall the 
countermands sent in only on such ground. We defer other remarks until 
the issue of the January number. 
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A. 

ABANDONMENT, in the ma- 
ritime law signifies the exercise of 
a right which a party, having in- 
sured goods, has to give up or aban- 
don them to the insurers (when by 
some peril of the sea they have 
become of Httle value), and to call 
upon them to pay the full amount 
of the insurance as if the whole 
property had been lost. Notice of 
the abandonment must be given 
within a reasonable time to the 
underwriter (Sdw. N. P. 973, 11th 
edit. ; Rose. Ev. 302—804, 9th 
edit.). Where a loss is actually 
(and not merely constructively) 
total, no abandonment is necessary 
to found the claim (3 Kent's Com. 
318); a loss is total, and. therefore 
needs no abandonment, where the 
ship is lost, destroyed, captured or 
reduced to a mere wreck or con- 
geries of planks, so as to exist as a 
ship for no useful purpose (Cam- 
bridge V. An., 2 B. & C. 691). 

Abatement. The principal in- 
stances in which the word is used 
are the following : — 1. Abatement 
of freehold ; 2. Abatement of nui- 
sance ; 3. Abatement amongst lega- 
tees; 4. Flea of abatement; 5. 



Abatement by the death, marriage, 
bankruptcy, or insolvency of parties 
in an action or suit. Abatement of 
freehold is where a person dies seised 
of an estate of inheritance, and before 
the heir or devisee enters, a stranger 
who has no right enters and obtains 
possession of the freehold: such 
entry is called an abatement, and 
the party is termed an abator. 
Abatement of nuisance means the 
remedy which the law allows the 
party injured by a nuisance, of 
destroying or removing it by his 
own act, so as he does not commit 
any riot nor occasion (in the case of 
a private nuisance) any damage be- 
yond what the removal necessarily 
requires. Abatement amongst legatees 
means the proportionate reduction 
or abatement which legatees are 
subject to have made 'mihe pecuniary 
legacies bequeathed to them, when 
the Amds out of which such lega- 
cies are payable are not sufficient to 
pay them in full. Specific legatees 
do not abate rateably with pecuniary 
legatees, but only where there is 
not sufficient to pay debts without 
the specific legacies (Richards v. 
Br., 3 E. N. C. 493 ; 2 Steph. C. 
216). Pka of abatement means such 
a plea as shows some ground for 
B 
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abating, or quashing the decla- 
ration in a personal action. It is on 
account of a misjoinder of either 
plaintiff or defendant, as to which 
see Prmc. C.'L. 8—10 ; 8 & 4 Will. 
4, c. 42, 88. 8^, 11; C. L. P. Act, 
1852, 88. 36—39 ; R. G. H. T. 1863, 
pi. 6. The misnomer of a party is 
not now ground for a plea in abate- 
ment (3 & 4 Wfll. 4, c. 42, 8. 11 ; 
1 Bro. Pract. 627). Abatement by 
death of parties means the ending or 
abatement of an action or suit in 
consequence of the death, marriage, 
bankruptcy, or insolvency of either 
plaintiff or defendant before judg- 
ment or decree. In equity, the, 
death of a plaintiff abates the suit 
altogether, unless his interest sur- 
▼iyes to a co-plaintiff (10 Jur. 169). 
The marriage of a female plaintiff 
(but not a defendant) abates the 
suit. The death of a defendant 
abates the suit if his interest 
passes to a stranger. The bank- 
ruptcy or insolyency of either plain- 
tiff or defendant merely makes the 
suit defective and does not abate it. 
A simple order to revive may be 
obtained in any of these cases ex- 
cept against the devisee of a plain- 
tiff (5 W. R. 221; Ayckb. 347— 
352, 6th ed.). At common law, the 
death, marriage, bankruptcy or in- 
solvency df a plaintiff or defendant 
does not now cause the action to 
abate, but the same may be con- 
tinued by suggestion or revivor 
(C. L. P. Act, 1852, ss. 135—141 ; 
3Steph. C. 667,4th ed,; 3L.C.886). 

Abduction. The taking away of 
any female; as a daughter, from her 
parents, a ward from her guardian, 
or an heiress from her home, 
against their will, either by fraud, 
persuasion, or open violence (4 



Steph. C. 154, 163; F. Bk. 315; 
9 Geo. 4, c. 31, ss. 19, 20). 

Abeyance OF DioNmEs. Where 
a person possessed of a dignity or 
title of nobility dies leaving only, 
females, the dignity, being impart- 
ible, falls into a dormant state, and 
is then said to be in suspense or 
abeyance. The Sovereign has the 
prerogative of terminating the abey- 
ance, by nominating any one of the 
co-heirs'to it : and such nomination 
operates, not as a new creation, but 
as a revival of the ancient barony, 
and the nominee becomes entitled to 
the place and precedence of the 
ancient barony. The Sovereign 
cannot dispose of the dignity 'to a 
stranger (3 Cm. Dig. tit. 26, Ch. 3, 
ss. 12, 18). 

Abeyance. The fee simple or 
inheritance in lands is generally 
vested in some particular person or 
corporation. In the case of a par- 
son, indeed, the fee is said to be 
only in remembrance, intendment, or 
consideration of the law (1 Steph. 
G. 237, 4th ed.; litt. s. 646). 
Where the owner of the fee grants 
or devises the land to A. for life, 
and afterwards to the heirs of a 
living person, the fee remains vested 
in the grantor or devisee, and is not 
in abeyance (Feame, ch. 6 ; 6 CI. & 
Fin. 855 ; 2 Bl. C. 107, note by 
Chris.). This has been a great matter 
of dispute among the learned, but 
the point is now considered as settled 
(F. Bk. 121 ; 1 Steph. C. 237, 327, n., 
4th ed. ; 2 W. Saund. 381 a., n. 16). 
Where the conveyance operates by 
the Statute of Uses, there does not 
seem to be room for doubt. 

AB.JURINO THE Realm. This is 
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an old title of the law, but it should 
seem that no man can claim any 
right or prejudice any other's right 
by abjuring the reahn, for no man 
can lawfully put off his allegiance, 
and become the subject of another 
Sovereign or country (2 Steph. Com. 
405, 4th edit. ; 1 Bl. €. 369 ; F. Bk. 
65 ; see Pitch v. We., 12 Jur. 78). 

Absconding Debtors. The 
mode of proceeding by Capias against 
a defendant about to quit the country 
(1 & 2 Vic. c. 110) was found to be 
defective, as the time necessarily oc- 
cupied in applying to a judge of the 
superior courts for leave to sue out 
the writ, often enabled the debtor to 
leave the country before he could be 
arrested. To remedy this, the ** Ab- 
sconding Debtors* Arrest Act, 1851 " 
(14 & 15 Vic. c. 52), enables a dis- 
trict bankruptcy commissioner or 
judge of the county courts (except 
in Middlesex or Surrey) to grant a 
warrant to a bankruptcy messenger 
or county court high bailiff to arrest, 
within seven days, the debtor, and 
to keep him until he gives bail, or 
makes deposit, or pays the debt and 
costs, &c. (3 St. C. 567, n., 4th edit. ; 
F. Bk. 357 ; 1 L. C. 8). 

ABSTRACfr OF TnxE. An abridg- 
ment of the deeds showing the right 
or titie to an estate. A person^s 
tide to an estate is usually evidenced 
by certain deeds, thence denomi- 
nated title deeds; for estates are held 
by title (F. Bk. (118). An abstract 
of tiHe commonly consists of a short 
summary of all the most material 
parts of such deeds, arranged in 
chronological order, and according 
to certain prescribed forms. The 
usual object of an abstract of title is 
to furnish an intended purchaser, or 



other person, with the means of as- 
certaining whether the party wish- 
ing to dispose of an estate, or to 
raise a loan thereon, has in fact a 
good and secure titie hereto. This 
information might, of course, be ob- 
tained by a perusal of the deeds 
themselves ; but the owner is natu- 
rally unwilling to part with 
the possession of the deeds, and 
hence an abstract of them becomes 
requisite for the convenience of the 
intended purchaser or other party 
desirous of ascertaining the nature 
and validity of the title. Indeed, a . 
purchaser is not bound to accept the 
titie deeds themselves, but is en- 
titied to an abstract thereof at the 
expense of the vendor, unless there 
be a stipulation to the contrary 
(Home v. Wi., 3 Sc. N. B. 340 ; 
Dart, 80, 3rd ed.). The purchaser 
is entitied to retain the abstract if he 
accept the title ; and even if he re- 
ject it, he need not return the ab- 
stract so long as there is any dispute 
respecting the titie (Dart, 183, 3rd 
ed.). 

Abusing Children (whether 
with or without consent), under 
twelve years of age, or eren attempts 
so to do, are pimishable (4 Steph. C. 
161, 4th ed. ; 9 Geo. 4, c. 31, s. 
17 ; 14 & 15 Vic. c. 100, s. 29). 

Acceptance op Bill of Ex- 
change. An acceptance of a bill 
of exchange signifies the act by 
which the drawee (i. e., the person 
on whom the bill is drawn) under- 
takes to pay the bill according to 
the terms specified in it ; and which 
act consists in his writing the word 
accepted across the body of the bill, 
together with his signature, for now 
both inland and foreign bills re- 
b2 
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quire a written acceptance (8 L. C. 
90 ; 19 & So Vic. c. 97, s. 6). 

ACCSFTANCB OF ESTATE OR 

Rent. The accepting or taking 
an}^hing, which a person is not 
bound to accept or take is, when 
accepted or taken, binding in its 
operation and effect. Thus, no per- 
son can be compelled to take an 
estate, either beneficially or in trust, 
against his will: the party may 
refuse, or, as it is technically called, 
disclaim the estate ; but if he once 
accept it he cannot disclaim (Town- 
son y. Ti., 8 B. & Aid. 81 ; Begbie 
▼. Or., 2 B. N. C. 70 ; 1 Steph. C. 
479, n., 4th ed-)- So there may be 
an acceptance by receipt of rent. 
Thus, if a tenant for lift of unsettled 
estates grant a lease to a man, and 
then dies, this lease will, by law, 
determine, or be at an end by such 
death, or, at least, at the expiration 
of the then current year of the 
tenancy (14 & 15 Vic. c. 25, s. 1 ; 
F. Bk. 188 ; 1 Steph. 0. 261, 4th 
ed.) ; and if the remainderman 
accept rent from the party holding 
under such lease, such acceptance 
will not render the lease made by 
the tenant for life yalid and binding 
against such remainderman (Co. 
Litt. 211) ; the reason is that the 
lease is void ; and no acceptance of 
rent will set up a Toid lease, though 
it will be a voidable one, as, for 
instance, most ecclesiastical leases 
(see t)oe \ Collinge, 13 Jur. 793 ; 
4 L. C. 221 ; 4 Cru. Dig. tit. 32, ch. 
6, s. 75 ; Doe v. Tanicre, 13 Jur. 
119; F. Bk. 76). But acceptance 
of rent, as renty received since the 
death of the tenant for life, with 
knowledge of the death, may operate 
as an admission by the remainder 
man that the lessee is his tenant, 



and so entitle him to notice to quit, 
and the tenancy will then be guided 
by the terms of the lease, and ezjHre 
with the old year (4 Bac. Abr. 
Leases, I. 2 ; Doe v. Watts, 7 T. R. 
83; Roe v. Ward, 1 H. Bl. 97). 
And where in addition there have 
been improyements made by the 
tenant, equity has decreed a new 
lease (Stiles y. Co., 3 Atk. 692 ; 4 
Cru. Dig. tit. 82. ch. 5, s. 78). 

Acceptance, Offer of. Con- 
tracts are frequently made by 
correspondence, there being on the 
one part an offer, and on the other 
part an acceptance thereof. If the 
original offer leave nothing uncertain 
on the face of it, and be met by a 
simple acceptance, the treaty is, of 
course, concluded; ifthe reply be 
either more or less than a simple 
acceptance, the yaiiation must be 
acceded to by the original proposer, 
or there is no agreement ; and this 
state of things will continue, until 
there is, upon the face of the corres- 
pondence, *'^ a dear accession on both 
sides to one and the same set of 
terms." For an original offer, or 
any subsequent proposal, which does 
not amount to -a simple acceptance 
of the terms of the other party, may 
be withdrawn or varied at any time 
before it is accepted ; even although 
a time be named for its acceptance, 
and it is revoked by the death or 
bankruptcy of the proposer before 
acceptance ; and if rejected either by 
an express refusal, whether written 
or verbal, or a proposed variation 
either as to time for giving possession 
or price, or in any other particular, 
it at once ceases to be binding : and 
the acceptance of an offer must be 
given within a reasonable time ; if, 
however, a person make an offer by 
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post, he cannot retnct it, if the 
other party, before receiving any 
notice of withdrawal, return an 
immediate, absolute, and uncondi- 
tional acceptance (Dart*s Vend. 146 
—148, 3rd ed. ; Cowley v. Wa., 17 
Jur. 172 ; Taylor v. Po., 1 Jur. N. 
S. 1057 ; Meynell v. Su., 1 Jur. N. 
S. 737 ; Rose. Ev. 233, 340, 9th ed. ; 
Button V. Up., 2 H. L. C. 674). 

ACCEPTANCK OF SURRENDER BY 

Tenant. The landlord's merely 
putting up a bill in the windows of 
a house which his tenant has quitted 
Trithout a notice to quit, is not an 
acceptance of the parol surrender ; 
but if the landlord have actually 
accepted a third party as tenant, this 
operates as a surrender at law of the 
first tenant's interest (Thomas v. Co., 
2 B. & Aid. 119 ; Bessell v. La., 7 
Q. B. 638) ; an agreement that on 
the tenanf 8 quitting, the rent shall 
cease, and an acceptance of the key 
by the landlord himself, will operate 
as a surrender (Grimman v. Le., 8 
B. & C. 324 ; Cannan v. Ha., 19 L. 
J. C. P. 323 ; as to the effect of a 
formal acceptance of the surrender, 
&c., see Lyon v. Re., 13 M. & W. 
286 ; Michells v. At. 10 Q. B. 944 ; 
Rose. £v. 244, 9th ed. ; Davison 
▼. Ge., 26 L. J. Ex. 122. 

Accepting Service op Pro- 
cess. On commencing legal pro- 
ceedings against a party, it is gene- 
rally necessary to deliver (or to 
serve^ as it is termed) the writ or 
process personally^ to or upon the 
defendant (Pract. C. L. 63, 64); 
but this may be dispensed with by 
the defendant's attorney or solicitor 
undertaking on bis client's behalf to 
accept or receive from the opposite 
party such writ or jjrocc&v, which is 



thence termed accepting service of 
process. The courts will enforce 
performance of the undertaking by 
attaching the attorney or solicitor 
(R. G. H. T., 1853, pi. 3). 

Accessary. A person guilty of 
a felony, not by being the actor, or 
actual perpetrator of the crime, nor 
by being present at its performance, 
but by being someway concerned 
therein, either before or after its 
commission is termed an accessary. 
If before its commission, he is termed 
an accessary before the fact; if after ^ 
an accessary, after the fact. An 
accessary before the fact, is defined 
to be one who, being absent at the 
time the crime is committed, yet 
procures, counsels or commands 
another to ca^pmit the crime ; and, 
in this case, absence is necessary to 
constitute him an accessary ; for if 
he be present, he is guilty of the 
crime as principal. Thus, if A. 
advises B. to kill another, and B. 
does it in the absence of A., in this 
case B. is principal, and A. is acces- 
sary to the murder. An accessary 
a/ler the fact is one, who, knowing 
a felony to have been committed, 
receives, relieves, comforts, or assists 
the felon ; and generally, any as- 
sistance whatever given to a felon, 
to hinder his being apprehended, 
tried, or suffering punishment, 
makes such assister an accessary : 
as furnishing him with a horse to 
escape his pursuers, money or 
victuals to support him, a house or 
other shelter to conceal him, or 
using open force and violence to 
rescue or protect him (4 Bl. C. 35, 
36 ; 4 Steph. C. 113, 114, 4th ed. ; 
P. Bk. 294). In treason, man- 
slaughter, and all offences under the 
degree of felony, there are no acces- 
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saries (16 Jur. 890 ; F. Bk. 294). 
By the 11 & 12 Vic. c. 46, acces- 
saries before the &ct may be indicted, 
&c., as if principals ; s. 2, provides 
for acce^aries after the fact (F. Bk. 
294 ; 4 Steph. C. 117, n., 4th ed.). 

AcciDEirr. An action will lie for 
an assault happening by accident, as 
where a soldier in exercising, wounds 
one of his comrades by accident; 
but, if the injury was unavoidable, 
and the conduct of the defendant 
entirely without fault, no action lies 
(Wakeman v. Ro., 1 Bmg. 213). 
Thus, in actions for negligently 
driving, actual negligence must be 
shown, and, it is not sufficient merely 
to show an accident, unless it be of 
such a nature as to afford a pre- 
sumption of negligence (B.osc. £v. 
567, 493, 9th ed^. As to accidental 
killing, see 9 & 10 Vic. c. 98, which, 
however, relates to n^ligence, 
though often confounded with mere 
accident (F. Bk. 245, 246 ; 3 St. C. 
466, 4th ed.; Princ. C. L. 298). 

Accidents, Belief. Though 
equity relieves against some acci- 
dents, it does not do so in all cases ; 
the common law gives relief in some 
instances (4 Steph. C. 26 ; F. Bk. 
279). The only two classes of cases 
of relief in equity on the ground of 
accident seem to be with reference to 
lost bonds, bills, and notes (and, as to 
these, relief is now obtainable in 
some instances at law (C. L. P. Act, 
1852, 8. 87 ; F. 212 ; 1 L. C. 162 ; 2 
Id. 129), and the defective execution 
of powers (2 Sug. Pow. ch. 10). 

Accomplices, Evidence. The 
testimony of an accomplice is re- 
quired to be corroborated in some 
material part by unimpeachable 



^evidence; otherwise the judge usu- 
ally directs an acquittal (1 Phil. Fv. 
31, 9th ed. ; 4 Steph. C. 462^ 3 
L, C.289, 290; F. Bk. 347). 

Accommodation Bill. Tins is a 
bill accepted, without any value 
having been received by the acceptor, 
for the purpose of raising mon^ 
by discount. It is called an accom- 
modation bill, because it is accepted 
expressly for the purpose of accom- 
modating the drawer or some other 
party, and upon the understanding 
that the acceptor is to be relieved 
from all liability incurred by having 
given his acceptance. A bill made 
payable at the drawer's house is 
prim& fade evidence that it is an 
accommodation bill (Sharp y. Ba., 9 
B. &.C.44). There is no distinction 
between an accommodation acceptor 
and an acceptor for value, so far as 
regards a hon&fde holder ; thus an 
accommodation acceptor is not dis- 
charged by a release of the drawer 
(Rose. Ev. 285, 9th ed.). 

Accord akd Satisfaction. A 
mutual agreement between parties 
that a certain recompense shall be 
paid by one and-received by the other 
in satisfaction of a cause of action, 
followed by performance, is called 
accord and satisfaction. In order to 
be a good discharge of the cause of 
action the accord must be executed, 
that is, performed by the defendant 
and accepted by the plaintiff, before 
it can be pleaded ; but the plaintiff 
may accept a valid executory agree- 
ment in satisfaction and it is then a 
question for the jury whether the 
agreement^ and not the performance 
of it, was accepted in lieu and satis- 
faction (Evans v. Po., 1 Ex. 601). 
The acceptance in satisfaction^ as 
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well as the receipt by the plaintiff, 
must be shown, for the defendant 
may have paid in satisfaction, and 
the phuntiff may have accepted the 
payment, but have declined to take 
it except as part payment (Hard- 
man V. Be., 9 M. & W. 696). It 
must be borne in mind that the 
acceptance of a less sum in satis^ 
faction of a liquidated demand of 
larger amount is not a good accord; 
but some additional benefit will 
make it sufficient (Rose. Ev. 421, 
9th ed. ; 1 Smith's Lead. Gas. 150 ; 
Norman v. Th., 4 Ex. 755 : Boyd 
y. Hi., 25 L. J. Ex. 246, correcting 
and'i explaining Norman v. Th. ; 
Cooper V. Pa., 24 L. J. C. P. 68). 

AccouKT, Action of. An action 
which lies against a party to compel 
him to render an account to another 
with whom he has had transactions ; 
as against a guardian, bailiff, a re- 
ceiver, or by one partner against his 
co-partner (Holmes y. Hi., 1 B. & C. 
76 ; St. C. 102, n., 4th ed. ; Ck>. lit. 
172 a.). It is now nearly obsolete 
(F. Bk. 240, 241 ; 1 L. C. 68, 69). 
The time of limitation is now six 
years (19 & 20 V. c. 97, s. 9 ; 3 L. 
C. 89; see further, Princ. C. L. 
20-24). 

Accouotant-General. An offi- 
cer of the Court of Chancery, ap- 
pomted by 12 G. 1, c. 82, to per- 
form all matters relating to the de- 
livery of the suitors' money and ef- 
fects into the bank, and taking them 
out again. This officer does not re- 
ceive any of the money or effects of 
the suitors of the court, but they are 
placed in his name in the Bank of 
England, and he keeps an account 
with the bimk according to the 
several causes and accounts to which 



such money and effects severally 
belong (Smith's Ch. Prac. 12; 
Maddock's Ch. Pr. 777 ; Prac. Eq. 
5, 6, 7). By the 6 V. c. 5, the 
Accountant-General must lay before 
Parliament an annual account. No 
money can be paid into the bank 
in the name of the Accountant-Gene- 
ral in any cause without an order 
(2 Dan. Pr. 1650, 2nd ed.). The 
Aind adopted by the Court of Chan- 
cery for investment is the 8 per 
Cent. Consols, but, under special 
circumstances, the court will allow 
of an investment in Reduced Bank 
Annuities (Hanson v. Mu., 1 Jur. 
N. S. 917). 

AccotJNT Stated. An account 
stated is a balanced account, t. e., one 
agreed upon between the parties. 
To recover at law on an account 
stated, the plaintiff must prove an 
absolute acknowledgment by the 
defendant of the plaintiff's claim : a 
qualified one not being sufficient, as 
" I would have paid you if you had 
done so and so " (Evans v. Ye., B. 
& M. 239). A compulsive admis- 
sion is not evidence of an account 
stated : it may be used, however, as 
an admission (Rose. Ev. 51, 9th ed.). 
The account must be stated before 
action brought (Spencer v. Pa., 3 
Ad. & El. 331). An action will lie 
on an account stated on iAie final 
balance of partnership accounts, 
and no express promise is necessary 
(Wray v. Mi., 5 M. & W. 21 ; Carr 
V. Sm., 5 (i B. 128). If an account 
is stated of the balance due on a deed 
or bond, no action will lie, as on 
a simple contract, it continuing to 
be a specialty debt (Middleditch v. 
El., 2 Exch. 623). Errors in an 
account stated may be corrected 
(Dails V. LL, 12 Q. B. 631 ; Wilson 
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V. Wi., 14 C. B. 616 ; see furtlier, 
Princ. C. L. 24—28). In equity a 
stated account (if final and in wri- 
ting) is a good bar to a bill or claim 
for an account. The plaintiff can 
get rid of the stated account only by 
showing fraud or particular errors ; 
if fraud be shown, the whole account 
is open, and the parties are not bound 
by agreed deductions, &c. ; if errors 
only, the account is opened so far 
only as the plaintiff can show omis- 
sions of credits (which is a sur- 
charge) or a wrong charge (which is 
a falsification) : the ontis probandi 
lies on the plaintiff (1 Dan. Pract. 
353, 633, 635, 2nd*ed.). 

Acknowledgments by Mar- 
ried Women. By the 3 & 4 Will. 
4, c. 74, ss. 40, 77, a married wo- 
man may by deed dispose of lands 
of any tenure, and money subject to 
be invested in the purchase of lands, 
and disposed of, release, surrender, 
or extinguish any estate therein, 
and may release or extinguish pow- 
ers as if she were a feme sole (F. Bk. 
185) ; but to render the same yaUd, 
her husband must (unless leave be 
obtained to dispense therewith) 
concur, and the deed must be ac- 
knowledged by her, that is, it must 
be acknowleged by her to be her 
own act and deed. Several other 
acts give to married women powers 
of disposition, and require acknow- 
ledgments of the deeds ; as the 
8 & 9 Tie. c. 106, s. 7, enabling 
them to disclaim real estates (F. 
Book, 111, 186) ; the 20 & 21 
Vic. c. 57, enabling them to dis- 
pose of Aiture or reversionary in- 
interests in personalty (1 L. C. 
264 ; 4 Id. 156). For the purpose 
of taking or receiving the acknow- 
ledgments of married women jjL 



sneh cases, certain commissioners 
are appointed in each county, who 
are empowered to examine them 
apart from their husbands touching 
their knowledge of the contents of 
deeds and of their voluntary consent 
to execute them, previously to the 
same being signed or executed by 
them ; and these commissioners are 
thence termed ^^commissioners for 
taking the acknowledgments of 
married women." The acknowledg- 
ments may also be taken before a 
judge of one of the superior courts 
or of a county court, or Master in 
Ordinary in Chancery (the latter 
will soon cease). The acknow- 
ledgment may be made after the 
deed is enrolled. The acknowledg- 
ment must be made in order to bar 
the heir (F. Bk. 186). 

Acquittance. A release or 
discharge in writing of a debt or 
duty which previously wi^ to have 
been paid or performed. If rent be 
behind for twenty years, and the 
lord make an acquittance for the 
last that is due, all the rest are 
presumed to be paid (Co. Lit. 373 b) ; 
but not being under seal, and being 
only a presumption, it may be re- 
butted by evidence (Graves v. Kay, 
3 B. & Ad. 318). The ordinary 
acknowledgment, in a deed, of the 
receipt of money is, at law, conclu- 
sive evidence, as between the parties 
to it, of such receipt : the receipt 
indorsed on the back of the deed is 
not considered conclusive. In equity 
the contrary rules obtain (Baker y. 
De., 1 B. & C. 704 ; Stratton v. 
Ra., 2 T. R. 366 ; F. Bk. 168). 

Act of (xOD. Any inevitable 
accident or event which takes place 
without the intervention of man,- or 



ACT 



ACT 



9 



which cannot be referred to any 
specific canse, is said in the language 
of the law to have happened or 
taken place by the act of Grod. (per 
Mansfield, C. J., in Farward v. 
Pittard, 1 T. R. 33). It is a rale of 
law that the act of God shall not be 
construed to affect any one inju- 
riously ; actus dei nemini facit inju- 
riam (2 Bl. C. 122 ; Broom's Max. 
168, 171, 2nd ed.). In particular 
carriers are not liable for loss or 
damage arising from the act of God ; 
as storms, tempests, &c. (Ross y. 
Hi., 2 C. B. 890). 

AcnoKS. An action is defined 
by some to be ^* the lawful demand 
of one's right ;" by others jus prose- 
quendi in jtuiicio quod sibi debetur 
(Co. Lit. 285 a). The word, how- 
ever, as used in the present day, 
seems rather to signify the formal 
means which the law has prescribed 
for the recovery of one's rights, and 
for the redress of civil injuries. 
Actions are divided into real, per- 
sonal, and mixed. Real actions are 
such as are brought for the reco- 
very of real property ; that is, of 
lands, tenements, or hereditaments. 
Personal actions are such as are 
brought for recovery of goods and 
chattels, or for a debt, or for dam- 
ages for some injury done to a 
party's person or property. Mixed 
actions are such as partake of the 
nature of both the two former kinds, 
and yet are not reducible to either 
one exclusively; having for their 
object the recovery of lands or tene- 
ments, and also damages for the 
ii\]ury sustained by their being 
withheld. Real and mixed actions 
are now but few; being writs of 
dower, quare impedity and, though 
not with great propriety ejectments 



(F. Bk. 238, 239 ; 3 Steph. C. 448, 
4th ed. ; 1 L. C. 65 ; Princ. Com. 
L.3.) 

Acts of Bankkuptcy. Before 
a trader can be made a bankrupt, it 
must be shown that he has com- 
mitted or permitted one of the acts 
denominated an act of bankruptcy, 
and which are specified in the Bank- 
ruptcy Consolidation Act^ ss.; 67 — 
83. These acts of bankruptcy oc- 
cur by a trader's-^l, departing the 
realm ; 2, remaining- abroad ; 3, 
departing from his dwelling-house, 
or otherwise absenting himself; 4, 
beginning to keep house ; 5, suf- 
fering himself to be arrested or 
taken in execution ; 6, suffering 
himself to be outlawed ; 7, procur- 
ing himself to be arrested or taken 
in execution, or his goods, &c., to be 
'taken in execution, &c. ; 8, making 
any fraudulent grant, gift, or transfer 
of his lands or chattels. The pre- 
ceding acts depend upon the debtor.'^ 
intent to defeat or delay his creditors, 
and such intent suffices without any 
actual delay (Rouch v. G. W. R. . 
Co., 1 Q, B. 21); those which 
follow do not depend upon proof of 
intention— viz., 9, lying in prison 
for twenty-one days after arrest or 
detention for debt; 10, escaping out 
of prison; 11, compounding with 
the petitioning creditor for his 
debt, to the prejudice of the (^her 
creditors (s. 71) ; 12, filing a decla- 
ration of insolvency, provided a pe- 
tition for adjudication be filed with- 
in two months (s. 70) ; 13, filing a 
petition in the Insolvent Debtors' 
Court if an adjudication be ob- 
taiiled before the time appointed for 
hearing, or within two months from 
the making of the vesting order; 
14, filing a petition for private ar- 
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rangement if it be dismissed, and 
the petition for adjudication be filed 
within two months tliereafter ; 15, 
an assignment for the benefit of cre- 
ditors, even if executed and adver- 
tised as by sec. 68 of the Consolidation 
Act is required, if there be a petition 
within three months ; 16, not paying, 
securing, or compounding within 
seven days after demand a debt or 
demand arising by judgment, decree, 
or order in equity, bankruptcy, or 
lunacy (ss. 72, 73) ; 17, not paying, 
securing, or compounding a debt 
within seven days after being sum- 
moned to the bankruptcy court on 
an affidavit of the Aebt, l^ld service 
of particulars, and of notice requir- 
ing immediate payment of the debt 
(ss. 78 — 86) ; 18, a trader, being a 
member of Parliament, not paying 
or compounding within one month 
after service of a writ of summons 
(an affidavit of the debt having been 
filed), or not entering into a bond, 
with sureties, and thereupon enter- 
ing an appearance (s. 77). For more 
detailed information, see 1 L. Chron. 
189—199,223—229, 251—268, 262, 
384, 440 ; 8 Id. 27—29. No person 
is liable to become bankrupt on an 
act of bankruptcy committed more 
than twelve months (s. 88), and as 
above shown in some instances, the 
act must be taken advantage of 
within a less period. 

Ademption op a Legacy. The 
taking away of a legacy : or, the 
destruction or cesser of existence of 
the thing given (6 L. C. 83). This 
arises from a supposed alteration in 
the testator^s intention. For in- 
stance, if a man who has a sum of 
money due to him on a bond, 
expressly bequeaths it to some per- 
son named in his will, and afte:/ 



having done so calls in the money 
himself, in such case the party to 
whom it was bequeathed loses the 
money as a matter of course. 
Where a testator gives a sum of 
stock, which after the date of his 
will is transferred into his own 
name, and so stands at the time of 
his death, it is no ademption ; but 
if he sells out the stock, and it 
cannot be further traced, it is an 
ademption (Lee v. Lee, 6 W. R. 
846 ; 6 L. C. 83). A kind of ademp- 
tion also arises by satisfaction of a 
bequest, as by subsequent advances 
by the testator to a legatee to whom 
he stands in loco parentis (Ferris v. 
Go., 6 W. R. 485 ; 6 L. C. 102). 
A bequest of residue or part of 
residue may be a satisfaction of a 
legacy, either altogether or pro tanto 
according to the amount (Thynne y. 
GL, 12 Jur..806). 

Adjudigatiok nr Bankruptcy. 
An adjudication in bankruptcy is 
the adjudication by the Bankruptcy 
Court (Ck)mxnissioner), on the proofs 
adduced, that the debtor, being 
amenable to the bankrupt laws, is 
a bankrupt. This adjudication is 
either obtained at the instance of a 
creditor tp a proper amount (caUed 
the petitioning creditor), or on the 
petition of the debtor himself, having 
assets to the extent of Jei50. In 
one instance no petition for abjudi- 
cation is required, as where the 
debtor has filed a petition for ar- 
rangement, and he is held not en- 
titled to the benefit of that proceed- 
mg (F. Bk. 217, 222 ; 2 St. C. 157, 
4th ed.; 1 L. C. 821 — 325 et 
seq.). 

Adjustment (in marine insur- 
ance). When the quantity of damage 
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fustained in the coarse of a voyage 
is known, and the amount which 
each nnderwriter upon the policy 
is liable to pay is settled, it is usual 
for the underwriter to indorse on 
the policy, adjusted this loss at so 
much per cent., or some words to 
the same effect, and this is called an 
adjustment. The rule on an open 
policy is to estimate the actual 
value of the subject insured, at its 
actual or market value, at the com- 
mencement of the risk. The object 
is merely to put the party in statu 
quo J and not to indemnify him for 
the loss of prospective profits (3 
Kent's Com. 385). When the 
actual or market value at the port 
of departure differs from the invoice 
price, it seems that the real value 
is to be taken instead of the prime 
cost or invoice price. The loss of 
freight is not to be considered, 
unless the freight be also insured 
(3 Kent, 836 ; Rose. Ev, 304, 9th 
ed.). An adjustment is only primd 
facie evidence against the under- 
writer, and does not bind him, 
unless there was a full disclosure of 
the circumstances of the case (1 
Campb. 274). 

AuMiNiBTRATioN. The act of ad- 
ministering, or disposing according 
to law, of the goods and chattels 
and personal property in general of 
a person dying intestate : and the 
person who so adlhihisters or dis- 
poses of an intestate*s property is 
thence termed an administrator ; or 
if a female, an administratrix. An 
administration durante minore cetate 
is such an administration as is 
granted to some person during the 
minority of some other person who 
would otherwise have administered ; 
if one of several executors be of age 



and will prove no administration is 
requisite (1 Will. Ex. 419, 6th ed.). 
So administrations durante ahsentioi 
or pendente lite aie such as are 
granted to a person when the exe- 
cutor is oiit of the realm, or when a 
suit is commenced in the Court of 
Probate touching the validity of 
the will (20 & 21 V. c. 77, ss. 70, 
73, 74 ; F. Bk. 280). Administra- 
tion cum testamento annexo is an 
administration which ib granted to 
some person with the will annexed, 
when the testator makes an incom- 
plete will without naming any exe- 
cutors, or when he names incapable 
persons, or when the executors 
named refuse to act (20 & 21 V. 
c. 77, s. 79). An administration de 
bonis non is an administration granted 
to some person for the purpose of 
administering such of the goods of 
the deceased as were not adminis- 
tered by the former executor or 
administrator, and the person to 
whom in this case the ordinary 
grants administration is thencJe 
termed an administrator de bonis non 
(2 Bl. C. 502, 603 ; 2 Steph. C. 202 
—208, 4th ed. ; F. Bk. 227—230). 
Administration was till lately (with 
rare exceptions) granted by the 
ecclesiastical courts, but now it is 
granted by the Court of Probate, 
certain district registries, and the 
county courts (F. Bk. 228 ; 4 L. C. 
165 — 169; 20 & 21 Vict. c. 
77; 2 Steph. Com. 204, 206, 
4th ed.). 

Admiralty, Court of. A court 
wherein are tried all matters arising 
on the high seas, or on those parts 
of the coasts which are not within 
the limits of an English county (4 
Bl. C. 268). The judge of the 
Admiralty has in addition a special 
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commission from the Crown to ad- 
judicate on prize of war (3 Steph. 
C. 429, 4th ed.). The criminal 
portion of .the jurisdiction is trans- 
ferred to the common law judges 
and the Central Criminal Court 
(4 & 6 W. 4/c. 36 ; 7 & 8 V. c. 2 ; 
4 Steph. C. 376, -378, 4th ed. ; F. 
Bk. 267, 372, 373). 

Admittance to Copyholds. 
Tliis term signifies the admission of 
a tenant into the possession of a 
copyhold estate ; the same as livery 
of seisin was the formal mode of de- 
livering the possession of a freehold 
estate. It is of three kinds — 1. 
Upon a voluntary grant from the 
lord, when the lands have escheated 
or reverted to him; 2. Upon sur- 
render by the former tenant ; 3. 
Upon a descent from the ancestor 
(2 Bl. Com. 369; F. Bk. 194). 
The admittance in the second case 
relates back to the surrender (Salk. 
185 ; Co. Litt. 69, b. [d.]) ; in the 
third case, the heir is, upon the 
death of the ancestor, perfect tenant 
of the land for most purposes (ISt. 
C. 634, 635, 4th ed.; F. Bk. 194; 1 
Jur. N. S. 1142). 

Ad Quod Damnum. A writ so 
called, which ought to be issued be- 
fore the Sovereign granted certain 
liberties; as a fair, market, &c., 
which might be prejudicial to others. 
The writ directs the sheriff to inquire 
what damage it might do for the 
Sovereign to grant such fair or 
market. It was also formerly in use 
for obtaining a right to turn the 
course of an old road, or make a new 
one ; but by the Highway Act, the 
6 & 6 Will. 4, c. 50, any two justices 
of the division may order highways 
to b^^ widened or. enlarged, and 



(ss. 84, 91) orders may be made (to^ 
be confirmed at quarter sessions) 
to divert or stop up highways or 
footways (3 Steph. C. 239 ; 1 L. C. 
17 ; Reg. v. Wo., 18 Jur. 424 ; 2 
L. C. 305).. 

Adultery. The sin of incon- 
tinence between manded persons. 
The. crime of adultery is sometimes 
distinguished into single and double 
adultery. Single adultery is the 
crime of illicit intercourse between 
two persons one only of ^hom is 
married. Double adultery is the 
crime 6f illicit intercourse between 
two persons both of whom are mar- 
ried (4 Bl. C. 64; 65). The action for 
adultery, or, as it was sometimiss 
called, criminal conversation, " or, 
short, crim. con., has been abolished 
by the 20 & 21 Vic. c. 85, s. 59 ; but 
by sec. 53, the husband may claim 
damages from the adulterer (F. Bk. 
Ill ; 4 L. C. 158). 

Ad Valorem Duties. Are 
duties the amount of which is re- 
gulated according to the value of the 
property upon which, or in relation 
to which, the duties are imposed. 
They more especially refer to the 
duties imposed upon conveyances^ 
leases, grants, &c., the stamp upon 
which is fixed according to the 
amount of the consideration money 
paid, or according to the value of the 
land conveyed or transferred by such 
instruments (see 55 G. 3, c. 184 ; 
13 & 14 V. c. 97 ; 17 & 18 V. c. 83). 

Ad» Ventrem Inspiciendum. 
A writ which lies for the heir pre- 
sumptive to an estate, to examine 
the widow who says she is with 
child, and who is suspected to feign 
being so, with the view of pro- 
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ducing a sapposititious heir to the 
estate (2 St. C. 293 ; 3 Id. 599, n., 
4th ed.). 

Avow AND AvowBT. To avo^y 
signifies to justify an act formerly 
done. In replevin a defendant being 
the party entitled to the rent, &c., 
avows, by a plea called an avowry, 
the taking of the distress in his own 
right or the right of his wife, whilst 
the bailiff, &c., makes cognisance as 
acting under the command of the 
party having the right to distrain 
(F.. Bk.- 250). As to the form of an 
avowry, see C. L. P. Act, 1852, 
s. 67. 

Advowson. The right of presen- 
tation to a church or benefice ; and 
he who has the right to present is 
is called a patron (Princ. C. L. 28, 
29; Burt. pi. 1222). Advowsons 
are of two kuids — appendant and in 
gi'oss. An advowson appendant 
means an advowson which is appen- 
ded or annexed to a manor, so that 
if the manor be granted to any que, 
the advowson goes with it as a 
matter of course and as ii^bident to 
the estate (Co. Litt. 307 a). An 
advowson in gross signifies' an 
advowson that belongs to a person, 
and is not annexed to a manor ; so 
that an advowson appendant may be 
made an advowson in gross by 
severing it by deed or grant from 
the manor to which it was appen- 
dant. Advowsons are also either 
presentatioe, collative or donative. 
An advowson is termed preseniative^ 
when the patron has the right of 
presentation to the bishop or 
ordinary, and also to require of him 
to institute his clerk, if he finds him 
qualified. An advowson is termed 
coUative when the bishop and patrou 



happen to be the same person, so 
that the bishop, not being able to 
present to himself, performs by one 
act (which is termed coUdtion) all 
that is usually done by the separate 
acts of presentation and institution. 
An. advowson is termed donative 
when the king or a subject founds a 
church or chapel, and does by a 
single donation in writing place the 
clerk into possession, without pre- 
sentation, institution, or induction 
(2 Bl. C. 21 ; 1 L. C. 173—183 ; 
Princ. C. L. 28—36 ; F. Bk. 137, 
138). 

Advowson of th^ Moiety op 
THE Chuugh means that the same 
church has two several patrons, and 
two several incumbents; the one 
having the one moiety, and *he 
other having the other moiety. A 
moiety of the advowson, means when 
two (as coparceners) must join in 
the presentation and there is but one 
incumbent ; and though they agree 
to present by turns, yet each of them 
has but the moiety of the church 
(Co. Lit. 17 b ; 7 A. c. 18 ; Gully v. 
B. of Lo., 10 B & C. 584 ; 1 L. C. 
175, 176; Prmc. C. L. 32, 33; 
llobinson v. B., 22 L. J. C. P. 21). 

Affidavit. An oath in writing, 
sworn before some one who is legally 
authorised to administer such oath. 
To make affidavit of anything, 
means to testify to it upon oath 
in writing (3 Bl. C. 304). Afli- 
davits, both in equity and at common 
law, are required to be in the first 
person, and divided into immbered 
paragraphs, &c. (Rule M. T. 1854 ; 
1 L. C. 302, 435). In addition, in 
equity, affidavits must distinguish 
facts within the knowledge of the 
deponent from those by uiformation 
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(Ord. 13 Jan., 1865, pi. 8 ; 1 L. C. 
838). 

Affinity. The relationship 
which marriage occasions between 
the husband and the blood relations 
of the wife ; and between the wife 
and the blood relations of the hus- 
band. Thus there is an affinity be- 
tween the wife and her husband^s 
brother ; but there is no affinity be- 
tween the wife's sister and the hus- 
band's brother (1 Bl. C. 434). 

Affirmatiox. Originally ap- 
plied to the testif}nng to the truth or 
falseness of anything by the sects 
called Quakers, Moravians, and 
Separatists ; because they were per- 
mitted to give their evidence with- 
out having an oath administered to 
them, as was formerly the case with 
other persons ; and they only simply 
affirmed the truth or falseness of 
anything. But this exemption has 
lately received a great extension, 
it being provided \iy the C. L. P. 
Act, 1854 (the 17 & 18 V. c. 125, 
8. 20), that if any person called as a 
witness, or required or desiring to 
make an affidavit or deposition, re- 
fuse or be unwilling from alleged 
conscientious motives, to be sworn, 
the court (on being satisfied of the 
sincerity of the objection) may per- 
mit such person to make a solemn 
affirmation or declaration instead 
(1 Rose. Ev. 136, 9th cd. ; 1 L. C. 
158, 316). 

Affray. The fighting of two or 
more persons in some public place to 
the terror of others ; and there must 
be a stroke given or offered, other- 
wise it is no affiray ; and the fighting 
must* also be in public ; for, if it be 
in private it is no affray^ but an 
as^auU (4B1.C 145 : F. Bk. 308). 



Agent. An agent is a person 
appointed to act for another ; this 
appointment may be either express 
or by implication of law arising 
from circumstances (F. Bk. 103). 
Even infants and married women,, 
though for most purposes considered 
as persons under disability, may be 
and act as agents (Lindus y. Br., 
6 C. B. 583 ; Smith v. Ma., 6 C. B. 
486). When the appointment is 
express, it may be by parol, except 
where a deed is to be executed or a 
writing is required by statute (29 
Car. 2, c. 8, ss. 1, 2, 8; but not 
under ss. 4 & 17), or in the case of 
corporations, in which latter case a 
deed is in general requisite (F. Bk. 
96 ; Princ. C. L. 44). The agency 
determines on the death of the 
principal, except where it is accom- 
panied by a consideration (Dickinson 
V. M., 14 M. & W. 713 ; F. Bk. 
47). The contract of an agent is 
that of his principal: the maxim 
being, qui facit per alium facit per 
se (2 L. C. 54 ; 16 Jur. 1074 ; 
F. Bk. 103 ; Princ. C. L. 53); but 
where the contract is under seal in 
the agent^s name alone, the princi- 
pal cannot sue at law (Princ. C. L. 
53). A.n agency cannot be dele- 
gated, the maxim being, delegatus 
non potest delegare^ or, DeUgata po- 
testas non potest delegari (Cobb v. 
B., 6 Q. B. 936; Princ. C. L. 50; 
2 St. C. 64—67, 4th ed.). An 
agent is either general or special: 
the former does not confer an un- 
qualified agency ; the latter is con- 
fined to a particular transaction 
(Princ. C. L. 45, 2 St. C. 65, 66, 
4th ed.). The misapplication by an 
agent of any money or security, or 
the proceeds thereof, ^contrary to 
any written direction^ and the' un- 
authorised sale or pledge of any 
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chattel or security, are punishable 
under the 7 & 8 G. 4, c. 29. The 
selling, pledging, &c., with intent to 
defraud, by an agent, of property 
intrusted to him for safe custody 
is punishable under the 20 & 21 V. 
c. 64, s. 2 (F. Bk. 322, 824 ; 4 L. C. 
154—156; 4 St. C. 200—202, 
4th ed.). 

Agistment. The taking of other 
men's cattle into any groimd for the 
purpose of feeding them at a cer- 
tain rate per week. Agistment also 
signifies the profit of such feeding 
in a ground or field. The agister is 
under an implied contract to return 
the cattle to the owner on demand, 
and as he does not confer any 
additional value on the cattle, he 
has no lien thereon (Selw. N. P. 
1889, 11th ed. ; Jackson v. Cu., 5 
M. & W. 342 ; 2 St. C. 79, 4th ed.). 

Agnates (agnati). Kelations 
through the father, as cognates are 
relations through the mother (2 Bl. 
C. 233 ; 1 St. C. 410, gth ed.). 

Agreement is an engagement 
between two or more persons con- 
cerning anything done or to be done 
See " Contract:' 

Alias. This is word as applied 
to writs signifies another writ ; alias 
writs were commonly resorted to 
when those which had been issued 
before them had not taken effect 
(3 BL C. 283). But by the C. L. P. 
Act, 1852, alias writs are no longer 
requisite ; the writ of summons may 
be renewed at any time before its 
execution (s. 11 ; Prac. C. L. 65) ; 
and writs of execution may also 
be renewed before their expiration 
(s. 124). 
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Alibi. This word (signifying 
"elsewhere'') is used to designate 
that mode of defence in a criminal 
prosecution which the accused party 
resorts to in order to prove that he 
could not have committed the crime 
with which he is charged, because he 
was in a different place at the time. 

Alien. Any person (not being a 
child of the Sovereign, or of his 
ambassadors, or heu: of the Crown) 
born in a foreign coimtry, out of the 
allegiance of the Sovereign was 
formerly considered as an alien, but 
that is now too wide a statement, as 
several acts of Parliament have re- 
laxed this strict rule (see F. Bk. 64 
—67 ; 2 St. C. 414, etseq., 4th ed.). 

Alien Enbmt. A person bom 
in a foreign hostile country, out of the 
allegiance of the English Sovereign 
is so termed, in contradistinction to 
one bom in a foreign country, out of 
the allegiance of the Sovereign, but 
on terms of amity with us. An 
alien enemy cannot sue on a con- 
tract made before hostilities until 
they have ceased (1 L. C. 290, 291 ; 
F. Bk. 68 ; 2 Steph. C. 17, 418, 
4th ed.) 

Alienation. The act of trans- 
ferring the property in lands and 
tenements, or other things to ano- 
ther. When confined <o real estate, 
it is, if inter vivos, called a convey- 
ance ; when leaseholds; it is called 
an assignment, and so of choses in 
action or even chattels which might 
have passed by mere delivery. 

Alimony. That allowance which 
is made to a woman for her support 
out of her husband's estate when she 
is under the necessity of living 
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apart from him. This proTision is 
allowed the wife dmingitie pendency 
as well as after the determination of 
a Bnit between her and her husband, 
as well to provide the wife with the 
means to obtain justice as for her 
ordinary subsistence. When there 
has been a sentence of dissolution of 
the marriage, or eyen for a judicial 
separation, it is then called perma' 
nent alimony, and is continued 
during the period of their separa^ 
tion. By s. 82 of the 20 & 21 V. e. 
85, the alimony .may be either by 
aecuring to.the wife a gross sum of 
money or an annual sum during her 
life. Upon an application for ali- 
mony, the court requires on the part 
of the husband a statement both of 
his casual and certain income to be 
set forth in his answer to the wife*s 
petition 1 BL 440, 441 ; Bog. Ecc 
Law, 86, 86). 

Allegianob. The natural, law- 
fbl, and iaithM obedience which 
eyery sulject owes to his Sovereign 
(1 BL 0. 866 ; F. Bk. 65). The 21 & 
22 y. c 48, has substituted one oath 
for the separate oaths of allegiance, 
supremacy, and alguration (see* form 
ofo«diin6L. C. 118). 

.AixocATtnEt. This word signifies 
it U alkwed. Aftet an attomey^s 
bill has been examined or taxed by 
one of the masters, and the items 
which he disallows have been de- 
ducted, the remaining sum, certified 
by the master to be the proper 
amount to be allowed, is termed the 
allocatur, 

AlXOGATUR EXIGBMT. A writ 

used in the process of outlawry, 
(which now takes place only on final 
process), and directed to the sheriff. 



in the usual case of there not being 
a sufficient number of county or 
hustings GovtctM (five) between the 
delivery of the writ of exigi facias 
and its return, commanding him to 
cause tbe defendant to be required 
at the necessary additional successive 
county courts, or, in London, suc- 
cessive hustings, till he be outlawed 
for non-appearance, or taken if he 
appear (Archb. New Pract. 259; 
Will. Plead. 236). 

Amerciament. A pecuniary 
punishment which an offender 
against the king or a lord in his 
court is sulgect to. 

Amovbas Makub. a writ which 
lies for a party who has been out- 
lawed, and whose property has been 
taken by virtue of such outlawry, to 
restore him his property so taken 
(R. V. Evans, 6 Pri. 480 ; 4 Steph« 
0. 66, 4th ed.) 

Ancestor. The distinction made 
between an ancestor and a prede- 
cessor in law, is, that the former is 
applied to an individual in his 
natural capacity, as J. S. and his 
ancestors, and the latter to a body 
politic, or corporation, as a bishop 
and his predecessors (Co. Litt 
78 b). Wherever a prescription 
may be made in a man and his 
ancestors, it may in the case of a 
corporation be made in that corpora- 
tion and their predecessors (1 Steph. 
C. 686, 4th ed.). 

Ancient Demesne. A tenure 
whereby all manors belonging to 
the Crown in the days of Edward 
the Confessor and William the Con- 
queror were held. The numbers 
and names of which manors, as of 
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all others belonging- to common 
persons, William the Conqueror 
caused to be set down in a book 
called Domesday ; and those which 
appear by that book to have be- 
longed to the Crown^ and are there 
denominated Terra Regis, are called 
ancient demesne. Lands in andient. 
demesne are of a mixed nature — «. e., 
they partake of. the properties both 
of copyhold and freehold; they 
differ from ordinary copyholds in 
certain priyile^s ; and from free- 
hold, by one peculiar feature of 
TiUenage— viz., that they cannot be 
oonyeyed by the usual compaon law 
conveyance, but pass by surrender 
to the lord, or his steward, and 
admittance thereunder, in the man- 
ner of copyholds, with the 'exception 
that, in tiie surrender, the words 
*^to hold at the will of the lord" 
are not used, but simply the words 
'^ to hold according to the custom of 
the manor.** There are three kinds 
of tenants in ancient demesne ; 1st, 
those whose lands are held freely 
by grant of the king; 2nd, those 
who do not hold at the will of the 
lord, but yet hold of a manor which 
is ancient demesne, and whose 
estates pass by surrender, or deed 
and admittance* and who are styled 
customary freeholders; drd, those 
who hold of a manor which is 
ancient demesne, by copy of court 
roll, at the will of the lord, and are 
t^led coj^holders of base tenure 
(1 Cm. Dig. 44; 1 St; C. 224— 
226, 4th ed.). 

Amendments (EQumr). In 
courts of equity, amendments are 
sometimes allowed to be made in the 
various proceedings, but the most 
usual amendments are in the plain- 
tiff's bill frequently rendered neces- 



sary from matter contained in the 
defendant's answer. One general 
rule is, that the amendments must 
not be of such a character as to en- 
tirely chaitge the nature of the suit. 
As the original and amended bill are 
considered but as one record, for- 
merly nothing could be introduced 
by way of < amendment which did 
not take place previously to filing 
the original bill ; anything occur- 
ring subsequently must have bee^ 
brought before the court, either by 
supplemental bill, or bill of revivor 
(Wray v. Hu., 2 M. & K. 286). It 
is now, however, provided, by the 
16 & 16 y. c. 86, s. 68, that it shall 
not be necessary to exhibit any sup- 
plemental bill for the purpose only 
of stating or putting in issue facts or 
circumstances which may have oc- 
curred after the institution of any 
suit ; but such fiuts or circumstances 
may be introduced (1) by way of 
amendment into the original bill of 
complaint in the suit, if the cause is 
otherwise in such a state as to allow 
of an amendment being made in the 
bill; and (2), if not, the plaintiff 
is to be at liberty to state such facts 
or circumstances on the record. And 
by Ord. of 7 Aug., 1882, pi. 44, the 
amendments in the second case are 
to be stated, and put in issue by filing 
in the Becord and Writ Clerks* Of- 
fice a statement, either written or 
printed, to be annexed to the bill. 
It has been decided that a supple- 
mental statement cannot be filed 
after decree for bringing forward new 
parties, but only for the purpose of 
stating new matters between the 
same parties (Commerell v. Ha., 18 
Jut. 141 ; 2 W. R. 286 ; see T^ng- 
dale V. Gr., 16 Jnr. 1041). With 
respect to the tiiAe ordinarily allowied 
for amending, it is to be observe^ 
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that an order for leave to amend a 
bill may be obtained at any time 
before answer, npon motion or peti- 
tion, without notice (Ord. May, 1854, 
pi. 64). An order for leave to 
amend a bill, only for the purpose 
of rectifying some clerical error in 
names, dates, or sums, may be ob- 
tained at any time, upon motion or 
petition, without notice (Id. pi. 65). 
In cases where there is a sole defen- 
dant, or where, there being several 
defendants, they aU join in the same 
answer, the plaintiff may, after an- 
swer, and before replication or 
undertaking to reply, obtain one 
.order of course for leave to amend 
the bill, at any time within fiwr 
weeks after the answer is deemed or 
found to be sufficient (Id. pi. 16, 
art. 32). An answer is deemed suf- 
ficient if not excepted to within six 
weeks (F. Bk. 286). There are 
provisions for the case of several de- 
fendants, and reckoning the times, in 
drd. of May, 1845. The foregoing 
apply to orders of course for amend- 
ments ; but, under special circum- 
stances, the plaintiff may, even after 
replication or at the hearing (15 Sc 16 
y. c. 86, 8. 49), amend his bill, the 
order in such cases being obtdnable 
(1) on special application to the 
judge at chambers ; (2) on special 
application to the court (see Cle- 
ments V. Bo., 22 L. J. Gh. 1022). 
A special order for leave to amend 
a bill will not be granted without an 
affidavit to the effect (1) that the 
draft of the amendments has been 
settled, approved, and signed by 
counsel; (2) that such amendment 
is npt intended for the purpose of 
delay or vexation, but because the 
same is considered to be material for 
the case of the plaintiff (Ord. May, 
1845, pi. 67; Ayck. Pract. IH et 
seq., 6th ed.). 



Amendments (Common Law). 
The courts of common law, and the 
judges thereof at chambers, have 
always exercised the power of amend- 
ing the proceedings in an action, 
though not so liberally but that the 
Legislature has thought it proper to 
extend the cases in which amend- 
ments should be made (Pract. C. L. 
181—185). This was especially the 
case with amendments of variances 
at the trial, which were provided 
for by the 9 G. 4, c. 15, and 3 & 4 
W. 4, c. 42, but these statutes (ex- 
cept as to inferior courts of record 
Wicks V. Gr., 4_W. R. 253), have 
been superseded, or, at least, more 
extended powers of amendment have 
been given, by the C. L. P. Act, 
1852, s. 222, by which the courts or 
any judge at chambers, or sitting at 
Nisi Prius, may, at all times, amend 
all defects and errors, whether there 
is anything in writing to amend by 
or not, and whatsoever may be the 
defect, with or without costs. And 
still further, that *^all such amend- 
ments as may be necessary for the 
purpose of determining in the exist- 
ing suit the real question in contro- 
versy between the parties shall be 
so made " (see May v. Fo., 25 L. J. 
Q. B. 82 ; Emery v. We., 1 Jur. 
N. S. 881 ; Brennan v. Ho., 4 W. 
R. 609; Pract. C. L. 181 — 185). 
The exercise of the discretion of a 
judge with reference to amendments 
will not be reviewed by the courts 
(Id.). There are also provisions 
with respect to the cases of non- 
joinder or mis-joinder of parties, as 
to which see Princ. C. L. 9, 10 ; 
Pract. C. L. 185 ; C. L. P. Act, 1852, 
ss. 34—39 ; 4 L. C. 27 ; 1 L. C. 07, 
128, 418). 

Amendments ((■kiminai. Law). 
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The 9 G. 4, c. 15, and 11 & 12 V. 
c. 46, 8. 4, provided for the amend- 
ment of yariancea between matter in 
writing or print, and the statements 
in indictments and informations, but 
the power of amendment has been 
greatly extended by the 14 & 15 Y. 
c. 100, by s. 1 of which, whenever on 
the trial of any indictment for any 
felony or misdemeanor, there shall 
appear to be a variance between the 
statement in such indictment and the 
evidence offered in proof thereof, in 
the name of any county, &c. ; or in the 
name or description of any persons, 
&c., therein alleged to be the owner or 
owners of any property (real or per- 
sonal) forming the subject of any 
offence charged therein, &c. ; or in 
the Christian name or surname, or 
other description of any persons 
therein named or described; or in 
the name or description of any 
matter or thing therein named or 
described ; or in the ownership of 
any property named or described 
therein ; the court before which the 
trial shall be had, if it shall consider 
such variance not material to the 
merits of the case, and that the de- 
fendant cannot be prejudiced there- 
by in his defence on such merits, may 
order the indictment to be amended, 
according to the proof, on such terms 
as to postponing the trial, to be had 
before the same or another jury, as 
the court shall think reasonable 
(Siir« C, 1 Dears C. C. R. 132; 
Key, Crim. L. 92, 93). 

Annuffy. An annual payment 
of a certain sum of money charge- 
able upon the person of the grantor 
(2 Bl. C. 40 ; F. Bk. 143). There 
may be an inheritance in an annuity 
if proper words be used with refer- 
ence to the grantor and hU heirs 



(F. Bk; 148). It is not, however, 
real estate, and it cannot be entailed. 
When the annual sum issues out of 
lands it is called a rent (1 L. C. 
363 ; F. Bk. 143). 

Answer. The most usual form 
of defence made to the plaintiff^s 
bill in Chancery is by the defend- 
ant's answer to the charges which 
the plaintiff has made against him 
in his biU. By 15 & 16 V. c. 86, 
s. 14, the answer may contain not 
only the answer of the defendant to 
the filed interrogatories, but also 
such statements material to his case 
as the defendant may think it neces- 
sary or advisable to set forth therein. 
Formerly the answer was in reality 
to the plaintiff^s bill, but now the 
defendant is not bound to answer 
anything except what he is interro- 
gated upon: a defendant may go 
beyond the interrogatories, and he 
may put in an answer though not 
interrogated ; this is called a volun- 
tary answer, and must be put in 
within twelve days from appearance 
(4 L. C. 13). A compulsory answer 
must be put in within fourteen days 
from delivery of a copy of the 
interrogatories, which times may be 
enlarged (Davis v. T., 5 W. R. 
471; 3 L. C. 18; F. Bk. 286; 4 
St. C. 43, 44, 4th ed.). 

Apparent Heir. He who will 
succeed to the inheritance provided 
he outlive his ancestor : as the eldest 
son or his issue, who by the course 
of the common law must be heir to 
his father if he outlive him. He is 
called apparent Iteir^ in contradistinc- 
tion to presumptive heir (1 St. C. 
387). 

Ahpfaranck. An apppu'^'unce is 
B I 
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entered by a defendant at law served 
with a writ of summons, and by a 
defendant in equity served with a 
bill, claim, or administration sum- 
mons ; this appearance is a memo- 
randum in writing, according to a 
prescribed form, delivered to the 
proper officer of the court, and by 
hun entered in a book kept for that 
purpose ; and this is what is tech- 
nically called entering an appearance. 
At common law, the defendant has 
eight days to appear, the day of ser- 
vice of the writ being included ; if 
no appearance be entered, and the 
writ was specially indorsed, the 
plaintiff may sign judgment (Prac. 
C. L. 74, 76). In equity, the de- 
fendant has eight days after service, 
exclusive of the day of the service. 
In default, the plaintiff in the case 
of a bill can enter an appearance for 
the defendant, if not under any dis- 
abiUty (29 Ord. May, 1846 ; Ayckb. 
Pr. 48, 90, 6ih ed. ; F. Bk. 264, 
284). 

Appsxxant. The party by whom 
an appeal is made is caUed the ap- 
pellant, the <^posite party being 
termed the respondent. 

APPia?i>ANT. Annexed or ap- 
pended to } as an adyowson, a right 
of common, or a^court, may be ap- 
pendant to a manor— i.e., they are a 
)dnd of appendage to a manor, or 
land holden of a manor, so that in a 
grant of the. manor or land they 
would go with it as a part and par- 
cel of it (2 Bl. C. 22 ; Co. Litt. 121). 
Common appendant differs from com- 
mon appurtenantj though they are 
sometimes confounded together (1 
'St. C. 649, 660,' 4th ed. ; F. Bk. 
140). Many incorporeal heredita- 
ments are capable of being either 



imnexed as an accessary to some 
hereditament corporeal, or of exist- 
ing independently sndpene; being 
described in the former case as ap- 
pendant or appurtenant, in the latter 
as in gross (1 St. C. 679, 4th td.^ 
Lord Coke says "appendantfi tak 
ever by prescription, but appurte- 
nants may be created, in some cases, 
at this day »• (Co. Litt. 121 b.). 

Appointee. He to whom lands, 
&c., are appointed or directed, by a 
deed of appointment, to be conveyed. 
The appointee is considered, for 
most purposes, as deriving his title 
under the original conveyance, and 
not under the deed executing the 
power ! he is in the same position, 
for most purposes, as if the original 
conveyance had actually contained 
a limitation in his &vour, to the ex- 
tent of the estate appointed (4 Cm. 
Dig. 282, 497 ; 2 Sug. Pow. 26). 

Appointment. A deed or con- 
veyance so called tmm its appointing 
or pointing out how property which 
by another deed has been previously 
conveyed to trustees, is to be dis- 
posed of or settled : " the appoint- 
ment is not considered as fm inde- 
pendent conveyance, but is merely 
ancilliary to the original deed. It is 
very common to convey an estate to 
trustees upon such trusts and for 
such purposes as the party convey- 
ing shall thereafter by a subsequent 
deed appoint, and such subsequent 
deed is thence termed a deed of ap- 
pointment. The power which the 
conveying party reserves to himself 
by the first deed, of appointing by 
such subsequent deed how t&e pro- 
perty is to be disposed of, is tech- 
nically called a power of appoint- 
ment, and the act of exercising this 
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power is termed appointing (4 
€niise*8 Dig. 428, ed. 1824 ; 2 Bl. 
C. 376 ; 1 St. C. 650, 4th ed. ; F. 
Bk. 180). A testamentary appoint- 
ment in pursuance of a power, 
receives the same indulgent con- 
struction as if it were a direct devise 
under the Wil^ Act (Burt. Comp. 
pl.826). 

* 
Appobtionmemt. The dividing 
into part. Thus the apportionment 
of rent is the dividing it according 
as the land from which it issues is 
divided among two or more ; as if a 
man let lands, and afterwards part 
of them are recovered by a strdfiger 
(F. Bk. 145), the lessee shall pay 
rent, having r^^d to that recovered 
and what reniains in his handcr. 
This was the only kind of apportion- 
ment at common law, for in respect 
of time there was no apportionment 
until by the 11 G. 2, c. 19, and 4 & 
5 W. 4, c. 22, provisions were made 
for apportionment on the death, &c., 
of any person interested in any 
rents, annuities, dividends, &c. (F. 
Bk. 126, 145 ; S L. C. 889 ; 1 L. C. 
264, 265, 366). 

Apfreheksion or Offenders 
OUT OF England. By 6 & 7 V. 
c. 34 (amended by 16 & 17 Y. c. 
118), provisions are made as to the 
appsebension, in the United King- 
dom, of -persons committing treason 
and felony in her Majesty^s domin- 
ions out of the United Kingdom ; 
and vice versa as to the apprehension 

. in those dominions of i)ersons so 
oflTending in the United Kingdom. 
By 6 & 7 V. c. 75 (amended by 
8 & 9 V. c. 120), provisions are also 
made for carrying into effect a con- 

^ vention entered into; by her Majesty 
and the late King of the French 



(determinable at pleasure), for the 
apprehension of offenders in the two 
countries, respectively, in cases of 
murder or attempts to commit mur- 
der, forgery, or fraiidulent bank- 
ruptcy ; and by 6 & 7 V. c. 76 
(amended by 8 & 9 V. c. 120), 
r^ulations for carrying into effect 
a similar convention with the United 
States of America, in cases of mur- 
der, or attempts to commH murder ; 
piracy; arson; robbery; forgery; 
or uttering forged paper. 

Apprentices. Apprentices are 
a kind of servant, usually under 
age, and bound by indenture to 
serve for a certain number of years 
(commonly seven) in some trade, 
with a stipulation on the master's 
part to give instruction in his trade 
(F. Bk. 33, 93, 103). The 5 Elia. c. 
4 (amended by 54G. 3, c. 96), ren- 
ders it necessary that the apprentice, 
though an infant, should execute the 
indenture ; but this statute has not 
altered the common law as to the 
binding force of covenants entered 
into by infants, at least, where the 
covenants are collateral covenants 
(Selw. N. P. 537, 11th ed.). By 
the custom of London, an infant may 
bind himself by covenant (Ibid.). 
The true conrideration must be men- 
tioned in the indentures : if not, a 
bill or note given for the premium 
is invalid (Jackson v. Wo., 7 T. B. 
121 ; Mann V. Le., 10 B. & Cr. 877 ; 
Selw. N. P. 408, 11th ed. ; see West- 
lake V. Ad., 31 L. T. 315 ; 6 L. C. 
84, distinguishing Westlake v. Ad.). 
Parish apprentices are the children 
of poor persons, and they may be 
apprenticed out by the overseers, 
.with the consent of two justices, or, 
in metropolis, one police magistrate, 
in parishes not within a union ; and 
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in the cases of unions or parishes 
under guardians, hy the guardians 
Tvithout any consent of justices : the 
manner of doing this is regulated hy 
various statutes (see F. Bk. 103; 
Oke's Mag. Syn. 806, 6th ed.). 

Apprentices of the Law. An 
,order of practitioners so termed. 
The different orders of practitioners 
in the reign of Edward the First are 
stated by Fleta to be — servientes, 
narratores, atiomati et apprenticii. 
The apprentices it seems were stu- 
dents, who, it is said, were first 
permitted by Edward I. to practise 
in the King's Bench, in order to 
qualify themselves to become in a 
course of years servientes or Serjeants 
(2 Reeves, Eng, Law, c. 11, p. 284 ; 
3 St. C. 367, 4th ed.). 

Appropriation. This word is 
used in two senses, viz., appropria- 
tion of benefices^ and appropriation 
of payments. An appropriation of 
a benefice is the annexing of a bene- 
fice to the use of some religious house 
or spiritual corporation, whether 
sole or aggregate, to enjoy for ever ; 
the same as an impropriation is the 
annexing a benefice to the use of a 
lay person or corporation (1 Bl. C. 
385 ; Burt. Comp. pi. 1205). The 
appropriation of a payment means 
the application of a payment to the 
discharge of a particular debt. In 
general, a pa]:ty paying money has 
a right to direct the application of 
it ; but he may waive this right. 
Thus if a creditor has two distinct 
debts due to hira from his debtor, 
and the latter makes a general pay- 
ment on account, without specifying 
at the time to which account he 
intends the payment to apply, it is 
optional in the creditor to appro- 



. priate the payment to which account 
he pleases (Chit, on Contracts, 752 ; 
Waller v. La., 1 Sc. N. R. 194; 
Rose. £v. 447, 448, 9th ed.). 
Where the debtor intends -that the 
payment should be appropriated to 
a particular account, he should 
notify that intention before or at 
the time of payment (3 B. & Cr. 
357, 362, 363). In some mstances 
the law will direct or presume the 
application of money paid generally 
(Rose. Ev. 448). 

Approvement. This word has 
two different meanings : 1. It signi- 
fies' much the same as improvement: 
thus approvement of common means 
the enclosing a part of a common 
against common of pasture by the 
lord of the manor for the purpose 
of cultivating the same, leaving 
sufficient nevertheless for the com- 
moners. In general, there is no 
right of approvement against com- 
mon of estovers or turbary; the 
right of approvement or inclosing 
extends to any owner of the waste 
(1 St. C. 663, 4th ed. ; Arlett v. EL, 
7 B. & C. 369 ; 2 L. C. 286 ; F. Bk. 
140). 2. It signifies the act of an 
approver, who when indicted of 
treason or a felony, and arraigned 
for the same, confesses the fact 
before plea pleaded^ and accuses 
others, his accomplices, of the same 
crime in order to obtain his own 
pardon (4 Bl. C. 329 ; 4 St. C. 445, 
461, 4th ed. ; ante, p. 6). 

Appurtenances. This term is 
used of those things which apper- 
tain to another thing as principal ; 
as where a conveyance is made of 
a house " with the appurtenances,*' 
the garden, curtilage, and close 
adjoining to the house and on which 
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the house 1$ built, will pass with it, 
as being included in the word *^ ap- 
purtenances'' (2 Bl. C. 17, n. 8). 
Indeed, it is said that in general 
everything appendant or appur- 
tenant to land will pass by any 
conveyance of the land itself, with- 
out being specified, and even with- 
out the use of the ordinary form 
^^ with the appurtenances '* at the 
end of the description (Burt. Comp. 
8, pi. 1146 ; 1 St. C. 680, 4th ed. ; 
James v. PI. 4 Ad. & El. 749). 
Hereditaments corporeal cannot be 
appendant or appurtenant to corpo- 
real, nor incorporeal (generally 
spefliking) to incorporeal (Co. Litt. 
121, b. n. 7 ; Capel v. Bu., 6 Bing. 
161). 

A Prendre.' An interest which 
is denominated a profit a prendre^ is 
a right to take sdmetbing out of the 
land of another. The following are 
instances of profits b prendre; all 
rights of common ; the right to take 
coal in another man^s land, not being 
a right to a given substratum of 
coal (Wilkinson v. Pr., 12 L. J. Ex. 
227 ; 7 Jur. 284) ; a liberty to shoot, 
impl3ring the right to appropriate the 
game (Wickham v. Ha., 7 M. & W. 
63). The term " b prendre " is op- 
posed to '^ easements," the latter in- 
cluding rights in the land of another, 
but then they do not produce any , 
direct profit, being a mere conve- 
nience which a . man may have in 
another's land, as rights of way, 
water, &c. The distinction is im- 
portant with reference to the pro- 
visions of the Prescription Act, the 
2 & 8 W. 4, c. 71, by which claims 
to profits h prendre are not to be 
defeated after ^tW^ years' enjoyment, 
and claims of easements are not to 
be defeated by twenty yeaxs^ enjoy- 



ment, by showing the commence- 
ment. :« • 

Arbitrament. The award or 
decision of arbitrators upon , the 
matter of dispute which has been 
submitted to them (8 Bl. C. 16 ; 
6 L. C. 118, 186). it is more 
usually called an Award, which see. 

Arbitration. The submitting 
of matters in dispute to the judg- 
ment of two or more persons called 
arbitrators (8 Bl. C. 16; F. Bk. 
236, 237). Arbitrations may be 
directed by a judge or court of 
common law, in cases of mere 
accounts. So actions brought after 
an agreement in writing to refer 
may be stayed (5 L. C. 62 ; 6 W. R. 
606; F. Bk. 236, 287; C. L. P. 
Act. 1854, ss. 8—17 ; 1 L. C. 155— 
158). A submission to arbitration 
cannot be revoked without leave 
(F. Bk. 237). 

Arbitrator. A disinterested 
person to whose judgment and de- 
cisions matters in dispute are re- 
ferred. An arbitrator cannot, in 
the absence of an agreement, main- 
tain an action for his fees (Yerany 
V. Wa., 4 Esp. 47). The charges 
of an arbitrator, if excessive, may 
be reduced by the taxing master 
(Webb V. Wy., 3 Jur. N. S. 496 ; 
4 L. C. 55). 

^Archbishop. The head or chief 
of the clergy in a whole province. 
He is elected by the chapter of his 
cathedral church (as is ji bishop) 
by virtue of a Ucence firom, the 
crown : this election is in each case 
a mere form, the right of nomi- 
nating archbishops and bishops 
being in the crown (3 St. C. 6, 8, 
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4th ed.). The archbishop has the 
inspection of the bishops of that 
province, as well as of the inferior 
clergy, and may deprive them on 
notorious cause. There are two arch- 
bishops for England and Wales ; 
the Archbishop of Canterbury, who 
has within his province all the 
bishoprics (26) except those of 
Chester, Durham, Carlisle, Ripon, 
Manchester, and Sodor and Man; 
and the archbishop of York, whose 
province comprises the six bishop- 
rics just named (3 St. C. 9, 4th 
cd.). The archbishop has his own 
diocese wherein he^ exercises episco- 
pal jurisdiction ; as in- his province 
he exercises archiepiscopaL To him 
all appeals are made from inferior 
jurisdictions within his province; 
and as an appeal lies from the 
bishops in person to him in person, 
so it also lies from the consistory 
courts of each diocese to his archi- 
episcopal court (1 Bl. C. 380, 381 ; 
exp. Dennison, 4 El. & Bl. 292). 

Archdeacon. A dignitary of the 
church who has ecclesiastical juris- 
diction immediately subordinate to 
the bishop througout the whole of 
his diocese or in some particular part 
of it. He is nominally appointed 
by the bishop himself, and has a 
kind of episcopal authority originally 
derived from the bishop, but now 
independent and distinct from his. 
He « is oculus episcopi and de Jure 
ordinario; he visits the clergy, and 
has his separate court for punish- 
ment of offenders * by spiritual 
censures, and for hearing all other 
causes of ecclesiastical cognizance 
(Com. Dig. Ecclesiastical Persons; 
1 Bl. C. 383 ; F. Bk. 366 ; 6 & 7 W. 
4, c. 77; 4.& 6 V, c. 39). As a 
' genei;al jule, the jurisdiction of the 



archdeacon and the bishop are 
concurrent, so that a suit may be 
commenced in either (3 St. C. 18, 
4th ed.). 

Arches Court. A court of 
appeal belonging to the Archbishop 
of Canterbury, the judge of which 
is called the dean of the arches^ from 
the circumstsuQce of his having 
anciently held his court in the 
church of Saint Mary le Bow {Sancta 
Maria de Arcubus), so called from 
the steeple being raised by pillars 
built archwise^ like so many bent 
bows. The office of the judge of 
this court is, besides original juris- 
diction on letters of request, to hear 
and determine appeals from the 
sentences of all inferior ecclesiastical 
courts within the province; this 
court is now holden at Doctor^s 
Commons (3 Bl. C. 65 ; F. Bk. 366). 

Argumentativeness. , Every 
plea should be direct and not by way 
of argument or rehearsal. Plead- 
ings are termed argumentative when, 
instead of advancing their positions 
of fact in a direct and absolute form, 
they leave them to be collected by 
inference or argument only, which 
is in violation of the rule of pleading, 
that ^* pleadings must not be argu- 
mentative" (Bac. Abr. tit. Pleas, 
I. 5). An argumentative plea is 
aided by verdict or on. general 
demurrer (Com. Dig. Pleader, E., 
3). And by the C. L. P. Act, 1862, 
s. 51, no pleading is to be deemed 
insufficient for any defect which 
could therefore only be objected to 
by special demurrer (see also C. L. 
P. Act, 1852, s. 50, stated under 
title ''''Arrest of Judgment;'' also s. 
52; Steph. on Pleading, 412, 4th 
ed.). 
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Akms, Exportation. By 16 & 
17 V. c. 107, the sovereign may, by 
proclamation or order in council, 
prohibit the importation of arms, 
ammunition, gunpowder, &c., or 
their Exportation (ss. 45, 150 ; 2 St. 
C. 514, 4th ed.). 

Arraignment. To arraign a pri- 
soner is to call him to the bar of the 
court to answer the matter charged 
against him in an indictment (4 Bl. 
C. 322;F. Bk. 343). 

Arrangemknts between Debt- 
ors AND Creditors. A trader 
unable to meet his engagements 
may petition the Court of Bank- 
ruptcy for an arrangement (deposing 
by affidavit that he has available 
property to the value of £200), and 
obtain protection from all process 
until further order, and a release 
from prison, if confined there for an 
ordinary debt ; and if he afterwards 
makes a proposal for the payment or 
compromise of his debts, and at two 
private sittings successively held 
three-fifths in number and value of 
the creditors to the amount of £10 
accept the proposal, the same (when 
approved by the court) is binding 
on all his creditors having had 
notice of the petition ; but this does 
not extend to debts contracted under 
certain circumstances of fraud or 
misconduct ; and if the trader fail to 
attend, or to file his accounts, or to 
obey the orders of the court, the 
petition may be dismissed, and if at 
the first sitting the proposal or any 
modification thereof be not assented 
to, or if the trader have firaudnlently 
or improperly conducted himself in 
any of the various particulars set 
forth in the act, the court may 
adjudge him a bankrupt (12 & 13 



V. c. 106, ss. 211—223). Also any 
deed or memorandum of arrange- 
ment entered into between any 
trader and his creditors out of court, 
and signed by six-sevenths in num- 
ber and value of the creditors to the 
amount of £10 is obligatory on all 
the creditors ; subject, however, to 
a proviso that it shall not bind any 
creditor not signing until after the 
expiration of three months from the 
time when he shall have had notice 
from the trader of his suspension of 
payment and of the deed or memo- 
randum of arrangement, unless the 
Court of Bankruptcy on application 
(after fourteen days' notice) shall 
certify that the deed or memorandum 
of arrangement has been duly signed 
(12 & 13 V. c. 106, ss. 224—229; 
Tettley v. Ta., 1 El. & Bl. 531 ; 
Waugh V. Mi., 22 L. J. Ex. 109 . 
Drew V. Co., 6 Ex. R. 670). 

Array signifies the ranking or 
setting forth in order. Challenges 
to the array, as applied to juries^ 
signifies an exception or objection 
against all the persons arrayed or 
impanelled on a jury, on account of 
partiality or some default of the 
sheriff or his officer who arrayed the 
panel (3 Bl. C. 259 ; F. Bk. 272; 3 
St. C. 596 ; 4 Id. 488, 4tli ed.). It 
seems that there is no challenge to 
the array where the jury is special 
(1 Arch. Chitt. 424, 8th ed.). The 
challenge is either by way of prin- 
cipal challenge, or a challenge to the 
favour (3 St. C. 597, 4th ed.). 

Arrest. The legal seizure, 
caption, or taking of a man's person. " 
In civil cases, no arrest can be made 
without the order of a judge, or, in 
the case of an absconding debtor (1 
L. C. 8), of a bankruptcy commis- 
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noner or County court judge (ante, 3), 
and then only on affidavit that the 
dehtor is about to quit the country, 
and that there is a cause of action 
against him to the amount of £20 
(F. Bk. 265 ; 1 Jur. N. S. 621 ; 2 L. 
C. 22; 6 L. G. 62). In criminal 
cases, a warrant is usually issued by 
a magistrate for the arrest of a party 
charged with an offence, but a peace 
officer may arrest without a warrant 
in cases of felony and breach of the 
peace in his own view ; and a private 
person present at the committal of a 
felony must arrest the offender (F. 
Bk. 244, 337 ; 6 L. C. 394, 395 ; 4 
L. C. 238 ; 4 St. C. 408, 412, 4th ed.). 

Arrest, Malicious. An action 
may be maintained for maliciously 
arresting, either on mesne or final 
process, either where there is not 
any debt due or where tjie party is 
held to bail, or sent to prison for a 
larger sum than is really due. The 
action in which the arrest took place 
must be shown to have been deter- 
mined (Norrish v. RL, 3 Ad. & El. 
733 ; Selw. N. P. 1066, 11th ed. ; 
Princ. C. L. 300—303, 350—353 ; 
3 St. C. 473, 4th ed. ; F. Bk. 243 ; 
Jennings v. F., 30 L. T. 54; 
Churchhill v. L., 18 Jur. 773 ; 4 
L. C. 89, 219). 

Arrest of Judgment. The 
withholding or staying of judgment, 
notwithstanding a verdict has been 
given, on the gfoimd that there Ts 
some error appearing on the face of 
the record, which vitiates thf pro- 
ceedings (3 Bl.-C.39a; Sfeph._on- 
Tleading, 106). Hie non-avigrmejoTt 
of material matter is ciaed by the-€. 
L. P. Act, 18^, 88. 143—146, and 
by s. 50, on any demurrer the xojart 
is to give judgment according to. the 



very right of the cause and matter 
in law, without regarding any 
imperfection, omission, defect in, or 
lack of form ; and no judgment is to 
be arrested, sta3'ed, or reversed, for 
any such imperfection, omission, 
defect in, or lack of form. The 
motion in arrest of judgment must 
be made within four days after the 
trial, if in term time ; if in vacation; 
then within the first four days of the 
ensuing term (F. Bk. 274; 3 St. 
C. 632, 648, 4th ed.). 

Arrest on Information or 
Complaint. Where a written in- 
formation is laid or complaint made 
before a justice of the peace, as for 
a summary conviction or for an 
order for the payment of money or 
otherwise, a summons may be issued, 
and if disobeyed a warrant for the 
apprehension of the party charged, 
or, in the case of a sworn information, 
a warrant may be issued in the first 
instance (11 & 12 V. c. 43, ss. 1 
et seq, ; F. Bk. 330 ; 4 St. C. 398, 
399, 4th ed.). 

Arsenic' By the 14 & 15 V. 
c. 13, the sale of arsenic and arse- 
nious preparations is subjected to 
restrictions, except on a regular 
-prescription, or wholesale to retail 
dealers, or orders in writing in the 
^ordinary course (Oke's Mag. Syn. 
232, 6th ed. ; 3 St. C. 807, n., 
4th ed.). 

Arson. The crime of wilfully 
-and maliciously burning the house 
6r outhouse of another man (4 Bl. 
e. 220 1 5 L. C. 202). If any 
person be in the house at the time, 
the punishment is death (1 Y. c. 
89 ; F. Bk. 317). It is a felony fpr 
a person to set fire to goods in a 
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house in his own occupation with 
intent to defrand an insurance com- 
pany hjhurning the goods (R. y. 
SI., r W. R. 68 ; U & 16 V. c. 19, 

8,8). 

Articled Clebks. In order to 
enable a person to become an attor- 
ney or solicitor, he must serve under 
articles to a practising attorney, and 
thence the designation *^ articled 
clerks,** who in Ireland are termed 
apprentices. The service must be 
for five years, unless the clerk be a 
graduate, having his degree of 
bachelor (6 L. Chron. 163) within 
four years previously, and then 
the term is three years. The 
instrument by which the clerk is 
bound is called articles of clerkship, 
and is subject to a duty of £80 
(6 L. C. 204). The articles should 
be inroUed within six months from 
the execution, otherwise the service 
will reckon only from the time of the 
actual inrolment, unless the court 
shall otherwise order (Pract.. C. L. 
10—13 ; 3 L. C. 342 ; 4 L. C. 36, 
324 ;. 6 L. C. 205). 

Articles of the Peace. Ar- 
ticles of the peace are the means 
by which a party claimiug surety of 
the peace makes application to the 
Queen^s Bench or Chancery or 
Quarter Sessions. The articles are 
exhibited in court and are supported 
by the oath of the party exhibiting 
them. They cannot be controverted 
nor will they be discharged even on 
the ground of insufficiency (F. Bk. 
328; exp. Mallinson, 16 Jur. 746; 
4 St. C. 356, 359, 4th ed. ; 1 L. C. 
78, 79). 

Art Unions. The 9 & 10 V. 
c. 48, legalizes lotteries for produc- 



tions of art among the members of 
art unions. And see 21 & 22 Y. 
c. 102, indemnifying in respect of 
acts done before Slst August, 1869 
(6 L. C. 167). 

Asportation. The carrying 
away pf goods (4 Bl. C. 231). It is 
used chiefly in reference to larceny. 
To constitute larceny there must 
not only be a taking, but also an 
asportation or carrying away of the 
goods: a bare removal from one 
part of a house to another will be 
a sufficient asportation (F. Bk. 320 ; 
4 St. C. 183, 4th ed.). 

Assault and Battery. An 
assault is an attempt or offer with 
force and violence to do a corporal 
hurt to another, as by striking at 
him with or without a weapon (F. Bk. 
243). An injury actually done to 
the person of a man in an angry, 
revengeful, or insolent manner, be 
it ever so small, as by spitting in 
his face, or any way touching him 
in anger, is a battery in the eye of 
the law; thus, every battery in- 
cludes an assault ; biit every assault 
does not include a battery (3 Bl. C. 
120; Com. Dig. Battery, A; F. 
Bk. 243, 244; Princ. C. L. 298, 
209). The remedy for an assault is 
by action ; for a battery both an 
action and an indictment will lie ; 
except where proceedings have been 
taken under the 9 G. 4, c. 31, fol- 
lowed by a conviction or a dismissal 
with a certificate (Princ. C. L. 298, 
299 ; F. Bk. 243, 244). 

Assembly, unlaw^ful, is ordina- 
rily defined to be the meeting of 
three or more persons witli the in- 
tention of doing (though without 
actually accomplishing) an unlawful 
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act (4 Bl. C. 146) ; but this seems 
too narrow a definition; tor any 
meeting by great numbers of persons, 
with such circumstances of terror as 
canhot but endanger the public 
peace and raise fears and jealousies 
among the Queen's subjects is an 
unlawful assembly (see Dick. Sess. 
4th ed. 429; 4 St. C. 320, 4th ed. ; 
see also 57 G. 3, c. 19, s. 23 ; F. Bk. 
308). 

.Assessed Taxes. These com- 
prise the duties on inhabited houses 
(in lieu of window duty), servants, 
carriages, horses and mules, dogs, 
horserdealers, hair powder, armorial 
bearings, and game (2 St. C. 581, 
4th ed.). 

Assets. Assets are either legal 
or equitable, personal or real. In 
general by assets is meant legal 
assets (24 L. J. C. P. 196). Assets 
coming to the hands of the executor 
virtute officii are legal assjsts (3 L. C. 
314 ; 28 L. T. 365). Personal assets 
comprise personal property of a 
saleable nature in the hands of the 
executor or administrator, and which 
isthen said to be sufficient or enough 
(assez) to make him chargeable to a 
creditor or legatee, so far as that 
personal property will extend. As- 
sets by descent or real, are lands 
which are in the hands of the heir 
or devisee, charged by common law 
and by statute with the payment of 
debts contracted by the ancestor or 
devisor, so far as such lands can go 
in the discharge of those debts ; 
thus, when a man has bound him- 
self and his heirs in any obligation 
in writing with the payment of a 
certain sum, and he dies seised of, 
or equitably entitled to, lands in fee- 
simple, which descend to his heir, 



or devises them, these lands, when 
in the hands of the heir or devisee, 
will be liable to the payment of that 
sum (2 Bl. C. 510). This has since 
been extended in equity to specialties 
not binding the heir, and to mere 
simple contract debts ; but the heur- 
binding specialty has a preference 
(3 & 4 W. 4, c. 104). It must be 
borne in mind, that if a man, by his 
will, charge his real estates with the 
payment of his debts, all his creditors 
are equally entitled, whether by 
specialty or by simple contract, in 
equity, for there '* equality is equity" 
(7 Ves. 319 ; 1 St. C. 425—428, 
4th ed. ; F. Bk. 231; 3 L. C. 314). 

Assign. This word is frequently 
used synonymously with asiigneej 
meaning any one to whom property 
is assigned. 

Assignee. When any right, title, 
or property of a leasehold nature is 
assigned or made over to another, 
the party who assigns or makes it 
over is termed the assignor, and he 
to whom it is assigned is termed the 
assignee (F. Bk. 174) ; but some- 
times the term is applied to the case 
of an interest of a freehold nature, 
especially reversions and remainders ; 
and this is the meaning which the 
word assigns has in deeds and instru- 
ments; for instance, , when A. in a 
deed covenants for himself, his exe- 
cutors, administrators, and assigns, 
the word assigns means any person 
to whom the property or interest 
contained in the deed may happen 
at any future time to be assigned. 
On the assignment of a lease the 
assignee stands in the place of the 
assignor. The assignee's liability on 
the covenants, however, ia limited 
to such as run with the land, and to 
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the time during which he continues 
to be assignee (1 St. C. 627, 4th ed. ; 
F. Bk. 174). An equitable assignee 
of a lease is not liable unless he has 
entered into possession imder the 
title of the original lessee (Cox v. 
Bi., 6 W. R. 437 ; 3 L. C. 315, 
370 ; 4 L. C. 19). At law no entry 
is requisite to make the assignee 
liable. 

Assignees of Bankbupt: Per- 
sons in whom the estate and effects 
of a bankrupt become vested as 
trustees for the general creditors of 
such bankrupt. Assignees of a bank- 
rupt are of two kinds — viz., official 
and creditors' assignees. Official 
assignees are persons holding per- 
manent appointments under govern- 
ment as such, and who exercise no 
other calling or profession. Creditors' 
assignees are persons (usually, though 
not necessarily, creditors of the 
bankrupt) selected by the creditors 
of the bankrupt to be trustees of the 
estate and effects of the bankrupt 
for the benefit of the creditors 
generally. Formerly, the assignees 
had no title whatever to the bank- 
rupt's property, real or personal, 
imtil an assignment of the same had 
been actually executed ; but by the 
12 & 13 y. c. 106 (re-enacting the 
1 & 2 W. 4, c. 66, 88. 26), the per- 
sonal estate and effects of the bsmk- 
rupt become vested in the assignees 
by virtue of their appointment, and 
the real estate of the bankrupt vests 
absolutely in the assignees by virtue 
of their appointment, without any^ 
deed of conveyance for that purpose. 
Some kinds of rights and property 
do not pass to the assignees ; as 
rights of action for merely personal 
wrongs, property belonging to the 
bankrupt in the capacity of trustee 



for others, offices which he holds of 
such a nature that they cannot be 
legally sold ; the right of nomination 
to any vacant ecclesiastical benefice, 
military pay under the Crown and 
military pension under the East 
India Company. And some kinds 
of property, though the assignees be 
entitled thereto, do not vdof as above 
mentioned, as estates tail and copy- 
hold, lands subject to a perpetual 
rent, and contracts to purchase land 
and leases, which it is at the election 
of the assignees either to accept or 
renounce (12 & 13 V. c. 106, ss. 146, 
146, 147 ; F. Bk. 218, 219). 

wAjssignment. This term, in its 
general sense, denotes the making 
or transferring over by one of all 
his interest in a subject-matter to 
another, and in some cases a deed is 
requisite. The term, when used as 
to actual estates in lands and tene- 
ments, is confined to life estates and 
leasehold interests. In such cases 
(except as to copyholds) a deed is 
requisite (8 & 9 V. c. 106, s. 3). A 
deed is also required for the assign- 
ment of a patent right, and so of a 
copyright, where not entered at 
Stationers' Hall (Simms v. Ma., 20 
L. J. Q. B. 464) ; but, in general, 
no deed is required for the assign- 
ment of chattels personal, nor even 
a writing, except where required by 
statute, as in the case of the transfer 
of ships, or shares therein (17 & 18 
V. c. 104, 8. 66 ; 18 & 19 V. c. 91, 
8. 11), of bills or notes payable to the 
order of a particular person (2 St. C. 
49, 4th ed.), &c. Some things cannot 
be assigned, as the pay or half-pay 
of a military or naval ofiScer, or the 
salary of an officer of trust, public 
offices of trust (2 St. C. 44, 4th ed.; 
F. Bk. 142 ; 11 Jur. pt. 2, pp. 363, 
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854), and, at law, chosea in action, 
except bills, notes, bills of lading, 
and certain other statutory excep- 
tions (Bac. Abr. Assignment, F. Bk. 
197 ; 2 Jur. N. S. 938 ^ as to the 
necessity of notice or stop ^rder see 
F. Bk. 198 ; 2 L. C. 76—78, 824 ; 
8 Id. 87, 158, 256). By the 8 & 9 
y. c. 106, s. 6, contingent, execu- 
tory, and future interests and possi- 
bilities coupled with an interest in 
real estate and rights of entry 
therein, immediate or future, may 
be assigned by deed : but this does 
not extend to expectancies under 
unexecuted instruments or the wills 
of liying x)ersons or to the hope of 
succession of an heir or next-of-kin 
(Brow. Stots. 277; King v. Ba., 
8 My. & Ee. 417). A personal 
trust cannot be assigned over such 
as the office of trustee, guardian, 
&c. (Bac. Abr. Assignment). 

Assizes. This word is applied to 
the sittings of the judges at the 
various places which they visit on 
their circuits twice in every year In 
the respective vacations after Hilary 
and Trinity terms, the former of 
which are commonly called the. 
spring assizes, the latter the summer 
assizes. There is now usually a 
third circuit appointed in the course 
of the year for the trial of criminals, 
called a winter assize. In London 
and Middlesex, which are not com- 
prised in the circuits, the sittings are 
termed courts of nigi prius only and 
not of assdze. These sittings are in 
and after every term. 

Assumpsit. This word is ordin- 
arily used in two senses ; • 1st, to 
signify a promise (assumpsit) or 
undertaking ; 2ndly, the form of 
action to recover damages- foir the 



breach of a promise or undertakiiig 
not under seal. In this latter sense 
it may be defined to be an action 
for the recovery of damages for the 
non-performance of a parol or sim- 
ple contract — ^t. e., a promise not 
under seal. It is usually treated as 
an independent form of action 
though formerly considered merely 
as a species of the actioq of trespass 
on the case, the words '*on pro- 
mises " being added. The point is 
not so important as formerly, the 
form of action not now being men- 
tioned (F. Bk. 238, 240). The 
action is so called from the word 
cusumpsit, which, when law plead- 
ings were framed in Latin, was 
always inserted in the declaration 
as descriptive of the defendants 
-imdertaking. It is not necessary to 
sustain this action that there should 
have been a breach of an actual or 
express promise, inasmuch as the 
law always implies a promise to do 
that which a party is legally boimd 
to perform, and the breach or viola- 
tion of such implied promise is 
sufficient to support the action. 
There were two species of assump- 
sit ; the general indebitatus assumpsit^ 
and the special assumpsit; the 
former comprises the ordinary 
claims for goods, work, money, and 
account, stated (1 Chit. Plead., 
98; Steph. Plead. 19 ; 3 Bl. C. 158 ; 
F. Bk. 240 ; 3 St. C. 620, 4th ed. ; 
Selw. X.P. 68,4thed.). 

Assurance. This word signifies 
a deed of conveyance inter vivos. 
There are also assurances by matter 
of record, but the word is usually 
considered to refer to conveyances. 
All deeds that are used lor the 
purpose of conveying property 
from one party to another are 
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termed assurances, because they are 
the means of assuring the property 
so conveyed. 

Attach. To attach means to 
take, or apprehend by command of 
a Judicial writ termed an attachment. 
It is a mode.of punishment usually 
resorted to in eases of contempt of 
court ; as when' a man openly insults 
or resists the process of the courts, 
or the judges who. preside there ; or 
when a man does any act, or omits 
to do any act, which shows his 
disregard of the authority of the 
courts (4 Bl. C. 283 ; 3 St. C. 356, 
364, 606, 696; 4 Id. 49, 4th ed. ; 
F. Bk. 335). Every court of 
record has authority to fine and 
imprimn Ibr contempt of its autho- 
rity (Bac. Abr. Courts, E. ; Miller 
V. Kn., 4 B. N. C. 574). County 
courts are not courts of record, but 
provision has been made for con- 
tempts by 9 & 10 V. c. 95, s. 113 ; 
12 & 13 V. c. 101, 8. 2; Levy v. 
Mo., 1 L. & P. 307). 

Attachment for Contempt 
(Equity). This is a writ issuing 
out of the Court of Chancery direct- 
ed to the sheriff or other officer 
of the county or jurisdiction within 
which the party against whom it 
issues resides, commanding him to 
attach the defendant so as to have 
him before the court on a particular 
day therein mentioned to answer 
his contempt The writ is one of 
the series which issues in cases of 
contempt whether actual or con- 
structive. The form of the writ is 
the same, whether it be for the 
want of appearance or answer, or 
for non-compliance with a decree 
or order, but the indorsement 
expresses the object of it. ^Vhere 



it issues for want of appeasance or 
answer, the sheriff may take bail, 
but not in other cases. After the 
party is taken, he must, within a 
limited period, be brought to the 
bar of the court and turned over 
to the Queen*s Prison (Ayckb. 
Pract. pt. 1, ch. 2). It is not 
necessary in all cases to have 
recourse to an attachment : thus, on 
non-appearance by a defendant 
under no disability to a bill duly 
served, the plaintiff may appear 
for such defendant (F. fik. 284) ; 
and on a decree or order for the 
payment of money or costs, a Jieri 
facias or elegit may be issued 
(F. Bk. 289; 2 L. C..194; 3 Id. 
391 ; 4 Id. 88). 

*ic. ■ 
Attachment for Contempt 
(Common Law). This is a writ 
issuing out of the common law 
courts to enforce obedience to a 
rule of court. A mere order of 
a judge cannot be so enforced, 
unless made a rule of court (Baker 
V. Ry., 1 Dowl. 689). Before the 
attachment can issue, there must,' 
in general, be a personal service 
of the rule, and if for payment of 
costs, the allocatur of the master, 
the original rule being shown (Bur- 
kit V. Ho., 4 Dowl. 566). A de- 
mand of that which is ordered by 
the rule must be personally made 
upon the party who is to perform 
it, unless the party by violence, &c., 
has prevented such a demand being 
made (Wenhara v. Do., 3 Dowl. 
573 ; Doe v. BaU, 15 L. J. Q. B. 
220). There must be rules nisi and 
absolute for the attachment, except 
(1) for payment of costs as between 
party and party (and not as between 
attorney and client) on any alloca- 
tur ; (2) against the sheriff for not 
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obeying a rule to return a writ or 
to bring in the body ; (8) for con- 
tempt of court in the execution of 
the process of the court : in these 
three cases the rule is ahMliUe in 
the first instance (Richmond y. Bo., 
1 M. & W. 40). In attachments 
for non-pajTnent of money or costs, 
the party cannot be bailed but re- 
mains in custody till he pays the 
amount ; in other cases of contempt, 
the party must be brought into 
court or before a judge at chambers, 
at the return of the writ, and be 
sworn to answer interrogatories, but 
the judge may release him on a 
recognisance with sureties. The 
interrogatories being exhibited, the 
party is examined thereon before 
a master, who makes his report to 
the court (F. Bk. 335). 

Attachmeht (Foreign): Is a 
peculiar and ancient remedy open to 
creditors within the jurisdiction of 
the city of London, Exeter, and 
some other ancient cities, by which 
they are enabled to satisfy their own 
debts by aUachin/g or seizing the 
money or goods of their debtor in 
the hands of a stranger or third 
party within the jurisdiction of such 
city. Thus supposing A. to owe B. 
ten pounds, and C. to owe A. a sum 
of money, B. may, by this process, 
take or attach the moneys, &c., of A. 
in the hands of C. to satisfy himself 
(see Pulling*s Laws and Customs of 
the City and Port of London, 187 ; 
1 Camp. 282; M*Grath v. Ha., 
4 Bing. N. C, 786, where state- 
ment of the proceedings in foreign 
attachment will be found ; 3 St. 
C.663,n.4thed.; 21L. J.Q.B.377). 

Attainder. Attainder is the 
result of a judgment (not merely of 



a oonTiction as is sometimes stated) 
cideaihf or its equiTalent judgment 
of outlawry on a capital crime. It 
extends therefore to treasons and 
felonies of a capital nature. It 
inyolyes in certain of these eases, 
yiz., treason and murder, corrup- 
tion of blood so as to prevent the 
descent of land to the offender or 
any one claiming under him, except 
as mitigated by statute, and also the 
penalties of forfeiture and escheat. 
The doctrine of corruption of blood, 
whereby the person attainted was 
not only incapable himself of in- 
heriting, or transmitting his own 
property by heirship, but also ob- 
structed the descent of real estate 
to his posterity where they were 
obliged to derive their title through 
him from any remoter ancestor, has 
been modified by statutory enact- 
ment. Thus, by the 54 G. 3, c. 
145, no attainder, except for treason 
or murder, extends to the disinherit- 
ing of any person, nor to the preju- 
dice of the right or title of other 
persons than the offender, during 
his life only ; and that every per- 
son to whom the right or interest 
of any real estate would have 
appertained if no such attainder had 
taken place, may enter into the 
same. By the 3 & 4 W. 4, c. 106 
(in cases of escheats after 1833), 
when any person, ftom whom the 
descent of any land is to be traced, 
shall have had any relation, who 
having been attainted, shall have 
died be/ore such descent shall have 
taken place, such attainder is not to 
prevent any person from inheriting 
such land who would have been 
capable of inheriting the same by 
tracing his descent through such 
relation, if he had not been at- 
tainted. By the 13 & 14 V. c. 60, 
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T«^enacting the 4 & 5 W. 4, C 23, 
no trost or mortgage lands, stock, 
or chose in action or any profits 
thereof, are escheated or forfeited on 
the attainder or conviction for any 
offence of the trustee or mortgagee 
thereof (F. Bk. 160, 161, 201, 360; 
4 St. C. 62, 234, 622 ; 1 St. C. 200, 
210, 367, 4th ed.). With respect 
to real estates, then, there is no 
forfeiture heyond the criminal's life, 
except for treason and murder. As 
to treason, the criminal on attainder 
forfeits to the crown (without any 
right of escheat to the lord, as in the 
ease of mnrder) all his freehold 
lands of inheritance and rights of 
entry thereon, and also -all his es- 
tates for life or years in freehold 
esCates. This forfeiture relates hack 
to the time of the committal of the 
treason. As to murder, the profits 
of the freehold lands of the offender 
are on attainder forfeited to the crown 
for life, and in addition, as to lands in 
fee simple (hut not in tail), for a 
year and a day; and afterwards 
they escheat to the lord of the fee. 
The forfeiture relates hack to the 
commission of the murder (1 St. C. 
439, 4th ed.). In other felonies 
than murder, the offender on attain- 
der f<Mrfeits to the crown the profits 
of all estates of freehold during life, 
but there is no escheat to the lord. 
This forfeit re also relates back to 
the committal of the offence (16 
Jur. 617 ; 20 L. T. 148). Copy- 
hold estates, in cases of treason or 
felony, are forfeited to the lord of 
the manor, and not to the crown, 
unless by the express words of an 
act of Parliament (4 St. C. 619, 4th 
ed. ; 6 B. & Ad. 254 ; 2 Abr. 
Prest. 2 ; 5 B. & C. 515). Gavelkind 
lands are not subject to escheat for 
felony, though they are liable to 



forfeiture for treason (1 St. C. 440, 
4th ed. ; as to office found, see Doe 
V. Pr., 6 B. & Ad. 765; Burt. 
Comp. pi. 189, note). The forfei- 
ture of goods and chattels has no 
necessary connexion with attainder ; 
. for they are forfeited by conviction 
merely; such a forfeiture accrues 
not only in treason and murder, but 
in all felonies ; but there is no re- 
lation back to the committal of the 
offence (4 St. C. 624—526, 4th ed. ; 
19L.T.167; F. BW. 361). 

Attachment op Debts. — By 
the C. L. P. Act, 1864, a remedy 
somewhat similar to that of foreign 
attachment is given (except that lio 
writ is actually issued), by enabling 
a judgment creditor to atiach debts 
due to his judgment debtor from 
third persons, and have execution 
against such person, who is called 
the garnishee (ss. 60—67 ; 1 L. C. 
160, 161 ; F. Bk. 278; 3 L. C. 168, 
325, 379 ; Dingley v. R. 26 L. J. 
Ex. 66). The course of proceeding 
is for the judgment creditor to ap- 
ply to a judge at chambers for an 
order that all debts owing bj any 
third person (who is called the 
garnishee) to the judgment debtor, 
shall be attached to answer the 
judgment debt. And in order to 
discover the existence and amount 
of such debts, any creditor may 
apply to have him orally examined 
as to any and what debts are owing 
to him. The order of attachment, 
when obtained, must be served on, 
»or notice thereof given to, the gar- 
nishee; this service binds such 
debts in his hands without any writ 
being issued. He may then be 
ordered to appear before a judge or 
a master of the court to show cause 
why he should not pay tlic judg- 
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ment creditor the debt due from 
kim to the judgment debtor ; and if 
he does not dispute the debt due 
from him to the judgment debtor, 
he ought to pay the amount into 
court ; for if he fails to do so, or to 
appear to the summons, execution 
may be sued out against him, with- 
out any previous writ or process. 
If the garnishee disputes his liability 
he must appear upon the summons 
and do so, and the judgment creditor 
may then proceed against him by a 
writ, in the nature of a writ of sum- 
mons, calling upon him to show 
cause why there should not be ex- 
ecution against him for the amount 
due to the judgment debtor and the 
costs of suit. To this writ he must 
appear and plead «s in an ordinary 
action, or suffer judgment by default. 
Payment made by, or execution 
levied upon the garnishee, is a valid 
discharge to him, as against the 
judgment debtor, to the amount 
paid or levied (C. L. P. Act, 1854, 
8S. 61—67; Westoby v. Da., 22 
L. J. Q. B. 418 ; Holmes v. Ta., 
24 L. J. Q. B. 346 ; Johnson v. 
Di., 24 L. J. Ex. 217 ; F. Book. 
278 ; 1 L. C. 160, 161 ; 3 L. C. 
158, 825, 879 ; 4 L. C. 87, 198, 
419; 5 L. C. 63, 136; Wmte v. 
Wi., 27 L. J. Ex. 311). 

Attekdakt Terms. All terms 
of years are originally in gross, but 
capable of becoming by the satis- 
faction or accomplishment of the 
purpose for which they were cre- 
ated attendant upon the inheritance, 
in which case they were, until the 
8 & 9 V. c. 112, dealt with by the 
owners as protections to their in- 
heritances. To explain this, let it 
be supposed that A., the owner of 
the inheritance, mortgaged to B. 



for 1000 years, and that A. after- 
wards paid off the mortgage, but, 
instead of procuring a surrender of 
the term, caused it to be assigned 
to a trustee to ^attend the inherit- 
ance, or directed that the satisfied 
mortgagee should hold it upon trust 
to attend, or omitted to deal with 
it at all, in which last case the 
benefit of the term would result to 
the owner of the inheritance, on 
which it would attend by construc- 
tion of equity. In this state of 
things, there was said to be an 
equitable incorporation of the term 
with the inheritance^ and A. had an 
absolute and undivided ownership 
of the whole interest in the fee 
simple, including and involving 
the beneficial interest in the term. 
Then suppose A. settled the inheri- 
tance on his marriage, limiting 
terms of years, life estates, and 
remainders. Now, the attendant 
trust of the term was held to 
adapt and accommodate itself to all 
the interests created by the settle- 
ment, every one of which would, 
in its order, degree, or proportion, 
have had a commensurate interest 
in the term. The term was, there- 
fore, held to be still attendant. 
The equitable incorporation re- 
mained undisturbed. Let it be 
now supposed that A., being tenant 
for life under the settlement, and, 
as such, retaining the deeds, assumed 
to sell and convey the inheritance 
to a purchaser, who bought with- 
out notice of the settlement, and 
procured the term to be assigned to 
his nominee, upon trust, in the 
usual form, to attend the inheritance. 
Here the dismemberment of the 
equitable inheritance began ; the 
term was said to be disunited fVom 
that inheritance; and in the very 
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instant in which it was directed 
to attend, ceased to sustain the 
character of an attendant term ; for, 
if it were really attendant on the 
inheritance, the persons claiming 
under the settlement, and not the 
purchaser, would have heen en- 
titled to the henefit of it, according 
to the order, degree, and proportion 
of their respective interests. But 
the purchaser, hy ** getting in " the 
term, was held, to the extent of the 
l^al ownership which it conferred, 
to have excluded the inheritance. 
To defend'a purchaser or mortgagee 
without notice (at the time of the 
purchase or loan), was the ohject 
generally proposed to be attained 
hy taking an assignment of a term, 
but in the peculiar case of dower 
notice was immaterial (Maundrell 
V. Ma., 7 Ves.'667; 10 Ves. 246; 
Hay. Cone. Conv. 86—88, note). 
But whether the term was to be. 
used as a protection against dower, 
or any other adverse interest, the 
purchaser must have dealt with 
the term, and appropriated it to 
himself; for, if he allowed it to 
remain unnoticed in the trustee, in 
.whom at the period of his purchase, 
it was vested, upon trust to attend 
the inheritance, it would continue to 
adhere to the inheritance, and of 
course strengthened the adverse 
interest. The purchaser must 
have dissolved the connection; he 
must have rendered the term 
wholly or partially non-attendant. 
By the 8 & 9 V. c. 112, the practice 
of assigning satisfied terms is, if 
not wholly put an end to, rendered 
unnecessary in most cases, it being 
provided that sud* satisfied terms of 
years as should, either by express 
declaration or by ,con8trucfion of 
law, on the Slst of December, 1845, 



be attendant upon the inheritance 
or reversion of any lands, should 
on that day absolutely cease and 
determine as to the land upon the 
inheritance or reversion whereof 
they should be so attendant ; with 
a proviso, however, that every 
such term of years made so attend- 
ant by express declaration (although 
thereby made to cease and deter- 
mine), should afford to every person 
the same protection against every 
incumbrance, charge, estate, right, 
action, suit, claim, and demand, as 
it would have afforded him if it had 
continued to subsist, but had not 
been assigned' or dealt with after 
the Slst of December, 1845, and 
should fbr the purpose of such 
protection be considered in every 
court of law and of equity to be a 
subsisting term. And with respect 
to terms of years (then subsisting 
or thereafter to be created) becom- 
ing satisfied after the 81st of Decem- 
ber, 1845, that such as should, 
either by express declaration or 
by construction of law, after that 
day become attendant upon the 
inheritance or reversion of any 
lands should, immediately upon 
the same becoming so attendant, 
absolutely cease and determine as 
to the land upon the inheritance 
or reversion whereof such terms 
should become so attendant. It 
would, therefore, appear that in no 
case can the real owner of the 
inheritance require the assignment 
of a satisfied term, but as the act 
does not abolish all satisfied terms, 
but only such as are by express 
declaration or construction of law 
attendant upon the inheritance, if a 
term is not in either predicament, 
a party getting it in, without notice, 
may use it against the fee (see Doe d. 
c2 
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Clay y. Jones, IS Jur. 824 ; Doe 
V. Price, 16 M. & W. 603; Doe 
V. Phillips, 11 -Jur. 692 ; Honey's 
Porch. Deeds, 97, 98 ; Dart's Vend. 
830, 331, 3rd ed. ; Sugd. Stats. 
292, 294 ; 1 L. C. 410, 411 ; 4 Id. 

Attbstatiok op Deed. The 
attestation of a deed ngnifies the 
testifying or witnessing the signing 
and sealing of it. The formal clause 
" signed, sealed, and delivered, &c.," 
together with the witnesses' names, is 
also sometimes called the attestation. 
No attestation is essential to a deed, 
txcept where it is executed in pur- 
suance of a power requiring such 
ceremony, and then the terms of the 
power must be strictly complied with. 
Attestation is required for the pur- 
pose of registering deeds. 

Attestation op Warrants op 
Attorney and CooNovrrs. By 
the 1 & 2 Vict. c. 110, s. 9, no 
warrant of attorney in a personal 
action or cognovit shall be of any 
force unless there be present an 
attorney on behalf of the person 
giving it, expressly named by him, 
and attending at his request to in- 
form him of the nature thereof, 
which attorney is to subscribe his 
name as a witness to the due execu- 
tion of such warrant or cognovit, 
and thereby declare ^ximself to be 
attorney for the person executing 
the same, and state that he sub- 
scribes as such attorney. The at- 
torney acting for the plaintiff cannot 
act also for the defendant on the 
execution of the warrant or cognovit 
(Hirst v. Ha., 17 Q. B. 383; 1 
L. C. 61, 130, 485). 

Aitestatton of Will. — Prior 



jfco the Willi Act (1 V. c. 26) the 
execution of a will of freehold lands 
must have been attested by at letot 
three witnesses, whilst a ifiill of co- 
pyholds and personalty, in general, 
required no attesting witnesses. 
The attestation of a will . of lands 
must have been by the witnesses in 
the presence of the testator, but it 
was not requisite that the witnesses 
should attest in the presence of each 
other, or that one should be seen by 
another.^ It was sufficient if the 
testator acknowledged his signature 
or his will at three several times to 
different witnesses who attested in 
his presence (Shelf Wills. 40, 43 : 
11 Jarm. Conv-. 54^, 3rd ed.). The 
Wills Act requires the signature to 
every will to be made or ackow- 
ledged by the testator in the pre- _ 
sence of two vdtnesses present at the 
same time, and such witnesses must 
attest and subscribe the will in the 
presence of the testator, but no form 
of attestation is requisite (F. Bk. 
190 ; 1 L. C. 266, 424, 378 ; 3 Id. 92). 
But it is desirable that there should 
be a form for probate purposes. 
The following is the form given in 
11 Jarm. Conv. 3rd ed. p. 928: 
'* Signed by the said testatpr as his 
last will and testament, in the pre- 
sence of us, present at the same 
time, who, at his request, in his 
presence, and in the- presence of 
each other, have subscribed our 
names as witnesses." In the '^ In- 
structions" iisued by the Probate 
Court it is directed that the regis- 
trars, if there be no attestation 
clause, or one not declaring that all 
the requisitions of the Wills Act 
have been complied with, shall 
require an affidavit from one at 
least of the witnesses to prove that 
the provisions of the act, as to ex- 
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eeution, are satisfied, which affidavit 
is. to be engrossed with and form 
part of the probate. If the affida- 
vits are not sufficient, then probate 
will be refused, and if they raise 
doubts, the registrars may require 
the matter to be bronght before the 
judge on motion. Should the wit- 
nesses be dead, or from other cir- 
cumstances an affidavit cannot be 
obtained from either of them, resort 
may be had to other persons (if 
any) who were present at the ex- 
ecution of the will, but if that be 
proved by affidavit to be pot obtain- 
able, then evidence is to be given of 
the handwriting of the witnesses, 
and also of any circumstances which 
may raise a presumption of due 
execution (Horsey's Prob. 136, 2nd 
edit.) 

Attesting WrrNEss. He whp 
attests or witnesses the execution of 
a deed or other instrument. For- 
merly, where there was an attesting 
witness to a document (not being a 
mere notice, 3 Jur. 23), he must 
have been called to prove its execu- 
tion ; but now, by C. L. P. Act, 
1854, s. 26, it is not necessary to 
prpve by the attesting witnesses any 
document to the validity of which 
attestation is not requisite (Roden v. 
Ry., 4 Q. B. 626 ; 1 L. C. 158, 485 ; 
F. Bk. 272). 

Attesting Witnesses (Evi- 
dence). Formerly, where a docu- 
ment was given in evidence which 
was attested by witnesses, one 
at least of those witnesses must 
have been called, unless the docu- 
ment were thirty years old, and 
came out of the proper custody; 
though if the witnesses were dead, 
secondary evidence by proof of the 



handwriting of one of them was 
admissible. But now by the 
C. L. P. Act, 1854, s. 26, it is not 
necessary to call an attesting witness 
to any instrument to the validity 
of which attestation is not necessary 
(3 St. C. 614, 615, 4th ed. ; F. Bk. 
272; 1 L. C. 158,435; 4 L. C. 
9, 313, 401, 412). The most 
ordinary instruments to which 
attestation is essential' are wills, 
and appointments under powers 
requiring such attestation, and it is 
to be remarked that no admission of 
a party to an action in or out of 
court (except a formal admission 
inter partes for* the purpose of the 
trial) can be safely relied on as 
dispensing with the production of 
the attesting witnesses of an m- 
strument to which attestation is 
necessary (Whyman v. Ga., 22 
L. J. Ex. 316 ; Rose. Ev. 116, 9th 
ed. ; 3 St. C. 615, 4th ed.). 

Attorney. One who is put in 
the place or stead of another to act 
for him. There are two kinds of 
attorneys, one who acts in a private 
capacity and is simply called an 
attorney while his authority to act 
for such other party is in existenoe ; 
the other who acts in a public ca- 
pacity as an officer of courts at 
Westminster (in the courts of equity, 
the party is termed a solicitor, hence 
the distinction is, an attorney of the 
common law courts and a solicitor 
of the Court of Chancery, though 
the terms are frequently used indis- 
criminately), and is called an o/tor- 
ney-at'law, and whose duty consists 
in transacting and superintending the 
legal business of his clients, as in 
prosecuting and defending actions at 
law, in furnishing his clients with 
legal advice, and in performing 
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various other important matters 
comiected with the practice of the 
law (3 Bl. C. 26 ; 3 St. C. 307, 366, 
371 n., 4th ed. ; F. Bk. 3^ ; 1 L. 
C. 361 ; 3 Id. 263, 404 ; Pract. C. 
L. 9, 64 ; Princ. C. L. 75 — 86). 
Any one.(eTen an infimt, married 
woman, &c.. Com. Dig. Attorney, C. 
4) Inay be a private attorney, bat 
not every one can appoint such an 
attorney (Graham v. Ja., 9 Jur. 276). 
The appointment is revdced by the 
death of the appointor, and may be 
in his lifetime, unless given for 
valuable consideration (Dart^s Vend. 
206, 366, 3rd ed.). No one can kct 
as a public attorney or solicitor 
unless admitted in the courts, and 
taking out an annual certificskte (F. 
Bk. 366). The death t>f either the 
client or the attorney is a revocation 
of the retamer (Princ. C. L. 82). 

Attorney-General. A high 
law officer of the state, who receives 
his appointment by letters patent, 
and is selected from her Majesty's 
counsel; his office is to prosecute 
eriminal matters for the Crown, ex- 
hibit informations, and transact 
general business, for which he re- 
ceives a standing salary (3 Bl. C. 
27). He is entitled to |?re-audience 
(S St. C. 368 n., 4th ed.). Infor- 
mations and proceedings in charity 
cases must be taken in his name 
(3 St. C. 190). And so informa- 
tions at law in the nature of a quo 
warranto are filed in the Court of 
Queen^s Bench by the Attomey- 
Greneral in the cases of the usurpa- 
tions o£ offices, franchises, or liberties 
(F. Bk. 267). The criminal infor- 
mations filed ex officio by the Attor- 
ney-General are usually for misde- 
nreanors tending to disturb or en- 
danger the Government, &c. (F. B):. 
841; 4 St. C. 441, 4th ed.). 



Attobnmeiit: Formerly a te- 
nants acknowledgment of a new 
lord on the alienation of lands^by 
the former lord. It is of feudal 
origin, for by the feudal law the 
feudatory could not alien or dispose 
of the feud without the consent of 
the lord, nor the lord alien or trans- 
fer his seignory without the consent 
of his feudatory (2 Bl. C. 288, 290). 
And until the 4 A. c. 16, s. 9, on 
the transfer of a remainder or re- 
version, an attornment by the tenant 
in possession was requisite, but by 
that statute it is rendered unneces- 
sary (Burt. pi. 41, 1097— HOI). 
Until notice the tenant will be justi- 
fied in paying his rent to the trans- 
ferror. An instrument operating as 
an attornment only requires no 
stamp (Doe v. Ed., 6 N. & M. 633 ; 
4 Jur. 626 ; 6 L. C. Ill, 186). The 
attornment by a tenant in possession 
is evidence of the seisin of the party 
to whom it is made (Doe v. £d., 
6Ad. &E.96). 

AuDFTA Querela. A writ which 
lies for a defendant, against whom 
judgment has been recovered, and 
who is therefore in clanger of having 
execution issued against him, to 
relieve or discharge him upon show- 
ing some good ground for discharge 
which has arisen since the recovery 
of such judgment, such as a release 
or other circumstance which would 
discharge the defendant (Will. 
Plead. 213; Com. IDig. '' AudUa 
Querela;'' 1 Ex. 69, 701; 4 Ex. 
82). Leave of the court or of a 
judge is necessary before the writ 
issues (R. G. H. T., 1853, pi. 79). 
Equitable defences too late to be 
pleaded may be set up by audita 
querela (C. L. P. Act, 1864, s. 84*; 
C. L. Pract. 
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AuTBX Droit (anotiher^s right). 
When a person holds an estate not 
in his own right, but in the right of 
another, he is said to hold it en atUre 
drofL Thus, if a tenant for years 
die, the term, being personal pro- 
perty, vests in his executor, who in 
such case would have the term en 
autre droits or in the right of his 
testator, and subject to his debts 
and legacies (2 B1.C. 176, 177). A 
very common case in which the term 
is applied, is that relating to the 
doctrine of merger, which arises 
where two estates come immediately 
to pne and the same person in one 
and the same right ; if the freehold 
be in the party^s own right, and the 
term in right of another (en autre 
droit), there is no meiger (1 St. G. 
817, 4th ed.). 

Autre voib Acquit. The name 
of a plea pleaded by a criminal; 
signifying that he has been formerly 
acquitted on an indictment for the 
same offence ; it being a maxim of 
the common law of England, that 
no man is to be put in jeopardy 
more than once for the same offence 
(4 Bl. C. 336 ; 8 Jur. 887 ; 4 St. C. 
4G8, 4th ed. ; F. Bk. 344). If the 
indictment on which the acquittal 
was had was substantially erroneous, 
it is no bar. The crimes must also, 
in general, be identical (4 St. C. 
469, 4th ed. ; 2 Jur. N, S. 1146 ; 
F. Bk. 344 ; 3 L. C. 229, 339 ; Reg. 
V. Bird, 20 L. J. M. C. 70). 

Autre fois Attaint. A plea 
by a criminal, that he has been 
before attainted for the same offence 
(7 & 8 Geo. 4, c. 28, s. 4). For 
wherever a man is attainted of 
felony by judgment of death, either 
upon a verdict or confession, or 



by outlawry, he may plead such 
attainder in bar to any subsequent 
indictment for the same felony. 
The reason of this is, that any pro- 
ceeding on a second prosecution 
cannot be 'to any purpose, as the 
prisoner Was dead in law by the first 
attainder, *]l|st blood was ahready 
corrupted, aajd he had forfeited all 
that he had (4 Bl. 0. 336 ; 4 St. C. 
470, 471, ith ed. ; F. Bk. 844). 

Autre fois Conyict. A plea 
by a criminal that he has been be- 
fore convicted of the same identical 
crime (4 Bl. C. 336; 4 St C. 470, 
4th ed. ; F. Bk. 344). 

Autre Vie (the life of anoiher). 
When a person holds an estate 
during another man^s life, or so long 
as such a man shall live, he is called 
a tenant pur autre vie (2 Bl. C. 
120 ; Litt. s. 56 ; 1 St. C. 255, 4th 
ed.; F. Bk. 125; Allen v. Al., 
2 Dr. & W. 307). 

AvBRAOE. This word, in mari- 
time matters, is used for the contri- 
bution made by the owners of a ship 
and the proprietors of goods on 
board, to those persons who, for'^e 
preservation of the ship, and of the 
goods and lives on board, have 
sacrificed their own property by 
casting it into the sea. It is caUed 
average because the contribution is 
proportioned and allotted after the 
rate and according to the value of 
each man^s goods so preserved on 
board. Average is termed either 
general or grose— or, email, P^tty, or 
accustomed. General or gross aver- 
age means the contribution which 
the owners of the ship and of the 
goods saved,, and also the parties 
entitled to the freight (Selw. N. F. ' 
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949, 11th ed. ; Moran y. Jo., 26 
L. J. Q. B. 187), contribute for the 
relief of those whose goods are 
thrown over-board, so that all who 
profited by the lightening of the 
ship may bear a proportionable loss 
of the goods ♦ Vjs thrown overboard 
for the common safety. It is said 
that all loss which arises in conse- 
quence of extraordinary sacrifices or 
expenses, incurred for the preserva- 
tion of the ship and cargo, come 
within the description of general or 
gross average. It is essential that 
the ship should be eventually saved; 
and that the sacrifice so made should 
have, in fact, conduced to her pre- 
servation ; and, also, that any part 
of the cargo so thrown overboard 
should have been laden at the time 
in a proper and usual manner (Gould 
V. 01., 4 B. N. C. 134 ; 2 St. C. 132, 
4th ed. ; Hall v. Ja., 4 El. & Bl. 
600). "Not only the ship and cargo, 
but also the freight, is liable to con- 
tribute to a general average; and 
the way of settling the contributions 
among the several parties, on the 
arrival of the ship at the port of 
destination, is to ascertain the pro- 
portion that the value of the pro- 
perty sacrificed bears to the entire 
value of the whole ship, cargo, and 
freight (such estimate being made 
according to the net value of the 
several articles, if there brought to 
sale), and to make the property of 
each owner (including the property 
sacrificed) contribute to the common 
loss, in the proportion so found. A 
party obliged to make a payment of 
such quota to the owner of the pro- 
perty sacrificed, is entitled to seek 
compensation from the underwriters 
with whom he may have effected an* 
insurance upon the property Hable 
to.the contribution (2 St. C. 133, 



4th ed. ; Abb. Ship. 348, Srd ed.). 
Small, petty, or accustomed average 
consists in such charges and dis^ 
bursements as, according to occur- 
rences and the custom of every 
place, the master necessarily fur- 
nishes for the benefit of the ship and 
cargo, either at the place of loading 
or unloading, or on the voyage ; such 
as the hire of a pilot for conducting 
a vessel from one place to another ; 
towage, light money, beaconage, 
anchorage, bridge toU, quarantine, 
and such like (5 Bac. Abr. 428 ; 1 
Park, on Insur. 161, ed. 1817). 
Sometimes the term particular aver- 
age is used in contradistinction ta 
general average, intended to denote 
every kind of partial loss happening 
either to the ship or cargo from any 
cause whatever ; but it is said to be 
a very incorrect expression (5 Bac. 
Abr. 428, 7th ed., citing Abbott on 
Shipping, 272 ; but see 27 L. J. £x. 
105). 

Ayerment. An allegation in 
pleading is so termed. It also sig- 
nifies an offer of the defendant in an 
action to make good or justify an 
exception pleaded in abatement or 
bar of the plaintiff's action : and it 
signifies the act as well as the offer 
of justifying the exception, and not 
only the form, but the matter there- 
of (3 Bl. C. 312). There have been 
some provisions made by the C. L.^ 
P. Act, 1862, ss. 67 and 61, and 
R. G. T. T., 1863, pi. 9, as to the 
.form of making averments, and in 
the cases of slander or libel, dis- 
pensing with prefatory averments 
(Pract. C. L. 117, 118). 

Avow AND Avowry. See p. 15- 

. AvowTERBB. An adulterer; And 
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the crime is hence Bometimes called 
avowtry (ante, p. 12). 

AwABD. An award is the judg- 
ment or decision of arbitrators, 
appointed as mentioned ante, p. 23 
(see fuller definition, 5 L. C. 77, 
113) If there be two or more 
arbitrators, they should execute 
their award at the same time and 
place (3 L. C. 306). As to an 
award by an umpire, see 5 L. C. 
90, 91. There are four modes of 
enforcing an award — ^namely, 1. by 
attachment; 2. by execution; sed 
que^e, as to attachments and exe- 
cutibns on a compulsory reference 
(Talbot V. Fi., 2 C. B. N. S. 471) ; 
3. by action; 4. by judgment and 
execution, on a compulsory refer- 
ence, or where the cause, being re- 
ferred at Nisi Prius, a verdict is 
taken subject to an award, and tlien 
the judgment is signed on the postea, 
and not on the award (3 L. C. 282 ; 
F. Bk. 237 ; Key, Com. L. 21, 22 ; 
see as to the time, 3 L. C. 305, 
306). Before obtaining an. attach- 
ment, the submission must be made 
a rule of court, which can now be 
done in all cases where there is a 
written submission (9 & 10 W. 3, 
c. 16 ; C. L. P. Act, 1854, s. 17 ; 
1 L. C. 158). The proceeding by 
way of attachment is similar to that 
stated under the head of " Contempt,'* 
ante, pp. 31, 32 (see Reg. v. Hems- 
worth, 3 C. B. 745 ; Hjggins v. St., 
3 L. C. 52). The remedy by 
execution is given by the 1 & 2 Y. 
c. 110, s. 18, but is confined to 
awards for the payment of money 
only, and to cases in which an 
attachment wotild have been granted 
(1 L. C. 61, 62). If there be any 
doubt as to the validity of the 
award, or as to the party's liability, 



proceedings under the statute can- 
not be had (Hawkins v. Be., 2 
D. & L. 465;Holcroft v. Ma., 2 
D. & L. 319). Nor, indeed, will 
an attachment be granted in such 
cases (Cook v. Ge., 3 D. & L. 271 ; 
see Spooner v. Pa., 11 Jur. 242; 
1 L. C. 61, 62). And even when 
an award directs a sum of money to 
be paid, and the submission is made 
a rule of court, execution for the 
sum awarded cannot issue without 
a previous rule calling upon the 
party to show cause why he should 
not pay the money awarded, and 
making such rule absolute (Jones 
V. Wi., 11 Ad. & El. 175). The 
rule calling on a party to pay 
money due on an award is a six 
day rule, and the court will not, in 
the absence of any special reason, 
make it returnable at a shorter 
date to save the term ; nor will 
they make it returnable at cham- 
bers, but, unlike the case of an 
attachment, it may be moved on 
the last day of the term (Leble v. 
Ca., 24 L. J. Q. B.-96; 1 L. C. 
418 ; Arthur v. Ma., 13 M. & W. 
465). The court will not make 
the rule absolute without personal 
service, unless where it appears 
impossible to efiect it (Winwcfbd v. 
Ho., 15 L. J. Ex. 10; Hawkins 
V. Be., 8 Jur. 1122). In fact, as a 
general rule, the same formalities 
as in the case of an attachment are 
requisite (see Drew v. Wo., 24 
L. J. Q. p. 22; Davies v. Pr., 
25 L. J. C. P. 71). Execution 
cannot issue upon an award made 
under a compulsory reference pur-' 
suant to the C. L. P. Act, 1854, s. 
3, without first signing judgment 
(Kendil v. Me., 2 Jur. N. S. 523; 
25 L. J. C. P. 251). An award 
not set aside by the court of whi^ 
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it 18 made a rule (tee C. L. P. Aet, 
1864, 8. 17 ; 1 L. C. 151) for in- 
yalidity, is in general conclnaive 
and final (Roec. £y. 180, 9th ed.) ; 
and upon an action or other pro- 
ceeding to enforce it, no objection 
to its validity can be made, except 
a defect apparent on the fact of 
the award: all extrinsic objections 
must be taken in the shape of an 
application to set aside the award 
(l^am T. Copp, 5 C. B. 211; S 
St. C. 858, 4th ed.). An applica- 
tion to set aside an award on an 
ordinary reference must be made 
before the last day of the term next 
after the award is made a^id pub- 
lished ; in the case of a compulsory 
reference, the applicatian must be 
made within the first seven days 
of the term next after the award 
(2 L. C. 377 J Riccard v. Ki., 15 
L. J. Q. B. 269 ; C. L. P. Act, 
1854, 8. 9). The objections must 
be specified in the rule nisi (R. G. 
H. T. 1853, pi. 169 ; see 3 L. C. 
282, 412). An award under a com- 
pulsory reference may be enforced 
after seven days firom its publication, 
though the time for moving to set 
it aside have not elapsed (C. L. F. 
Act, 1854, s. 10). So the costs 
may be taxed on any award before 
such time has elapsed (R. G. H. T. 

1853, pi. 170 ; see as to the time 
generally, 3 L. C. 305, 306). An 
award does not pass the property 
in goods (Hunter v. Ri., 15 Ea., 
100), but by the C. L. P. Act, 

1854, s. 16, an award directing the 
possession of land to be delivered 
may be enforced summarily like a 
judgment in ejectment (3 Steph. C. 
356, n., 4th ed. ; 1 L. C. 158). As 
to remitting back the award to the 
arbitrators, see C. L. P. Act, 1854. 
S.8; 3L. C. 52; 4 L. C. 379. A^ 



to arbitrationa atating a special 
ease, see C. L. P. Act, 1864, s. 6 ; 
1 L. C. 167 ; 2 L. C. 270. Aa to 
the administration of an oath to 
witnesses, see 4 L. C. 246. 



BACKING A WARRANT. The 
warrant of a justice of the peace 
cannot be enforced or executed in 
any other county than that in which 
he has jurisdiction, unless a justice 
of such other county wherein it is to 
be executed indorses or writes on the 
back of such warrant an authority 
for that purpose, which is thence 
termed backing the warrant. By 
the 11 & 12 y. c. 42, and 14 & 15 
y. c. 55, a warrant issued in Eng- 
land or Wales may be backed not 
^>-oaly in another English county or 
place, but in Scotland, Ireland, or 
the Channel Islands, or vice versd 
(F. Bk. 337). By 11 & 12 V. c. 43, 
6. 3, the provisions of the 11 & 12 
y. c. 42, are extended to warrants 
in the cases of summary convictions. 
As to the apprehension of offenders 
within the United Kingdom for of- 
fences out of the United Kingdom, 
and vice versd, and in the cases of 
international ofienders, see ante, 
p. 21. 

BAHi (Civil Cases). The set- 
ting at liberty of a person who is 
arrested in any action, civil or cri- 
minal, on his finding sureties for his 
re-appearance. It is, however. 
Usually understood for the sureties 
themselves ; as if A. is arrested and 
puts in bail, this means that he has 
found persons who have become 
sureties for his re-appearance, and 
who take upon themselves the re- 
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sponsibility of bis returning or not 
returning when required. There 
are several kinds of bail in civil 
cases, of which the principal are as 
follow — viz., 1. Bail below or bail 
to the sheriff; 2. Bail above, spe- 
cial bail, or bail to the action ; 8. 
Bail in error. Bail below or to the 
sheriff is such as a defendant puts in 
when arrested upon a writ of capias. 
This he does bj entering into a bond 
to the sheriff with sufficient sure- 
ties conditioned for compliance with 
what is required by the writ, 
and which bond the sheriff is com- 
pelled by statute to accept, and to 
discharge the defendant out of cus- 
tody. In lieu of this, the defendant 
may deposit with the sheriff the 
amount for which bail is ordered, 
and £10 over, to answer costs (Com. 
L. Pract. 91). Bail above, special 
bail, or bail to the action, are per- 
sons whom the defendant procures 
to become his sureties for the ul- 
timate payment of the debt and 
costs in the action, in the event of 
judgment passing against him, or as 
an alternative that he shall surren- 
der himself to prison. They are 
termed bail to the action, because 
they are responsible for the defen- 
dant abiding by the event of the 
action, and obe^^ng the judgment 
of the court therein, in contradis- 
tinction' to bail to the sheriff, who 
only undertake that the defendant 
shall appear according to the exi- 
gency of the writ, and provide bail 
to the action. The undertaking of 
the siureties or bail above is drawn 
upon a piece of parchment by the 
defendant's attorney, and is techni- 
cally termed the bail piece. In lieu 
of putting in bail above, the defen- 
dant may deposit the amount for 
which bail ordered, and X20 over 



(Com. L. Pract. 96, 97). Bail in 
error are sureties which a pai ty pro- 
secuting proceedings in error, com- 
monly called the plaintiff in error, 
is required to find, and who under- 
take that the plaintiff in error shall 
prosecute the error with effect, and 
that in case the plaintiff discontinue, 
or the judgment in the court below 
be affirmed, he shall pay all the debt, 
damages, and costs adjudged upon 
the former judgment, and all costs 
and damages to be awarded by 
reason of the delay of execution on 
such former judgment (C. L. P. Act, 
1852, s. 151 ; Com. L. Pract. 227). 
There are several ways in which the 
bail, after having, entered into the 
recognisance, may be exonerated; 
in the first place, they can at any 
moment exonerate themselves by 
rendering their principal to prison ; 
or if there is a variance between the 
declaration and the cause of action 
stated in the affidavit upon which 
the defendant had been originally 
held to bail ; or if any arrangement 
is come to without their consent be- 
tween the plaintiff and their prin- 
cipal, which puts them in a dif- 
ferent position, as where further time 
is given to the defendant to pay; 
or if their principal dies, or become 
privileged, or it becomes otherwise 
impossible, by act of law, to render 
him, they will be exonerated ; and, 
lastly, they may at any time before 
they have justified, strike their 
names out of the bail piece. If the 
defendant has put in bail to the ac- 
tion, and has been condemned there- 
in, the bail, if not exonerated, must 
see that he pay the amount, or they 
must pay it tiiemseives, or render 
their principal to prison ; if they do 
none of these, their recognisance is 
forfeited, and they are liable to an 
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•etion thereon at the rait of the 
plaintiff. Befiwe, however, the 
plaintiff can commence proceedings 
upon the recognisance, he must fix 
the4Hul — that is to say, he must 
issue a ca. sa, (which may he tested 
and returnable in raeation, C. L. P. 
Act, 1854, s. 90) to the sheriff agrfost 
the defendant in the original action, 
returnable on a day certain, not less 
than eight days from its teste ; this 
writ must also be entered in the 
book kept in the sheriff^s office for 
the purpose (EL G. H. T., 1863, 
pi. 75). The sheriff returns the 
writ in this case non est inventus as a 
matter of course, and upon its re- 
tumf the bail are fixed. The plain- 
tiff may then proceed against the bail, 
either by an action of debt on the 
recognisance, or by scire facias. K, 
however, the bail render their prin- 
cipal within eight days of the service 
of the process upon them, and give 
notice thereof, the proceedings 
against them are stayed upon their 
paying the costs of t]^ writ and 
service (R. G. H. T., 1853, pi. 108; 
see further, Lush's Pract. 569—572, 
2nd ed. ; 3 St. C. 665, 4th ed. ; F. 
Bk. 265, 266). 

Bail (Criminal Casss). Jus- 
tices of the peace have no power to 
admit any person to bail for treason ; 
nor can bail, in that case, be allowed 
except by order of a Secretary of 
State, or by the Court of Queen's 
Bench, or a judge thereof in vaca- 
tion ; . while, on the other hand, they 
are bound to admit to bail in all 
cases of misdemeanor, except such 
as, in sec. 23 of the 11 & 12 Yic. 
c. 42, are particularly «aumerated, 
and which are presently mentioned; 
and ea. -to', all felonies (treasoi^ 
excepted), as welllu to the miade; 



meanors so enumerated, they have 
a discretionaiy power either to 
admit to bail, or to commit to prison. 
The misdemeanors referred to above, 
as being in sec. 23, and for which 
justices are not ohUged to take bail, 
are as follows: assault with intent 
to commit felony; obtaining, or 
attempting to obtain, property by 
false pretences; receiving property 
stolen or obtained by false pretences ; 
perjury, or subornation of perjury ; 
concealing the birth of a child by 
secret burying or otherwise ; wilful 
and indecent exposure of the person ; 
riot ; assault in pursuance of a con- 
spiracy to raise wages ; assault upon 
a police officer in the execution of 
his duty, or upon any person acting 
in his aid ; neglect or breach of 
duty as a peace officer; and any 
misdemeanor, for prosecution of 
which the costs may be allowed out 
of the county rate (11 & 12 V. 
c. 42, s. 23; F. Bk. 339 ; 4 St. C. 
417, 4th ed. ; Oke's Mag. Syn. 679, 
et seq,^ 6th ed.). The following 
extract from Mr. Oke*s Work will 
furnish frirther information : — " 1. 
That it is discretionary with the 
committing magistrate whether to 
admit to bail in all cases of felony, 
assaults with intents to commit 
felony, and in the other above 
specified misdemeanors, and in these 
cases, it is discretionary with him 
whether he will certify his consent 
to bail being taken by another 
justice; 2. That in other misde- 
meanors than those specified he 
must take bail,. if tendered and suffi- 
cient ; and if the accused is com- 
mitted, he must certify his consent 
to bail. 3. If the accused com- 
mitted, .and the committing magia- 
tphtc certify his consent, where such 
consent is optional, as in case 1, any 
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justice of the same county, &c*, 
may take the recognisance of the 
sureties, and a visiting justice of the 
gaol take the recognisances of the * 
accused there, and his sureties also, 
if conyenient. 4. J£ the accused 
committed for any of the misde- 
meanors not specified (as in 2), a 
visiting justice of the prison, or any. 
justices of the same county, &c., 
may admit him to bail. 5. The 
committing justice, after committal, 
may take bail for any offence either 
at the gaol, or the sureties for the 
accused elsewhere, and then certify, 
. when the accused^s recognisance 
- may be taken by the visiting justice. 
6. Justices are not to admit to bail 
for treason, and under no circimi- 
stances do they upon a charge of 
murder. 7. There must be at least 
one surety, the accused*s recog- 
nisance alone not being sufficient, as 
in the case of a remand, but it is 
usual to require two sureties. 8. 
The amount of the recognisance is 
discretionary with the justice certi- 
fying, or (where not certified) with 
tiie justice taking the bail ; but the 
recognisance of the accused himself 
is usually double that of one of the 
sureties. It maybe added, that the 
committing justice may require that 
the accused shall give the prosecutor 
or his attorney a given notice in 
writing of his intention to put in 
bail, with the names, &c., of his 
proposed sureties. The Court of 
Queen*s Bench has authority to bail, 
not only in cases where the charge 
is originally before that court, but 
also in cases where it is brought 
before justices of the peace, and 
bail is refused by them.' Nor is 
there any limit - whatever to the 
power of the Queen's Bench in this 
particular; tor that court, or any 



judge thereof in vacation may bail 
fior any crim6 whatsoever, be it 
treason, murder, or any other of- 
fence, according to the circumstances 
of the case. It is not usual, how- 
ever, either for the Court of Queen's 
Bench, or for magistrates, to admit 
to bail in any case of felony, except 
under circumstances of a special and 
favourable kind (4 St. C. 419 ; Oke's 
Mag. Syn. 682). 

Bail Coukt. An auxiliary court 
of the Court of Queen'9 Bench at 
Westminster, wherein points con- 
nected more particularly with plead- 
ing and practice are argued and 
determmed (1 W. 4, c. 70, s. 1). 

Bailiff. There are various sorts 
of bailiffs; as bailifilB of liberties, 
who have the exclusive execution of 
writs within their liberties, except 
where, as is now usually the case, 
the ¥nrits contain a non onUttas clause 
(2 St. C. 637, 4th ed.); sheriff's 
bailifis ; bailiffs of the counfy courts ; 
bailiff^ of inferior courts generalfy 
(2 St. C. 628, note); bailiffi of 
lords of manors, &c. &e. Sherifis 
are also called the sovereign's bailiffs, 
and the counties wherein it is their 
duty to preserve the rights of the 
king are frequently called their 
bailiwicks; a word introduced by 
the Norman princes in imitation of 
the French, whose territory is 
divided into bailiwicks, as that of 
England into counties (2 St. C. 637). 
The word bailiff, however, usually 
signifies sherifis' officers, who are 
either bailifis of hundreds or bound 
(or vulgarly, bum) bailiffs. BtaUffs 
of hundreds are officers appointed 
over those respective districts,, by 
the sheriffii, to collect fines therein, 
to summon jurieff, to attend the 
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judges and justices at the assizes 
and quarter sessions, and also to 
e3|«cute writs and process in the 
severai hundreds. Bound hailiffs 
are patens onployed hy the sheriffs 
for the express purpose of making 
arrests under writs of capias, and 
executing writs of Ji.fa.^ ca. sa.^ and 
other Executions, &c. (1 BI. C. 344). 
The sheriff is liable for all acts 
done and neglects of duty bj such 
bailiffs in the execution of process 
(Wood V. Fi., 16 Jur. 936 ; Gregory 
V. Co., 25 L. J. Q. B. 32). For 
extortion in the execution of process 
application may be made to the 
courts of common law (Com^^ L. 
Pract. 8, 9; 1 V* c. 65). Ilie 
sheriff, on application, will appoint 
a special bailiff, and then such sheriff 
is not liable to the party (Harding 
V. Ho., 2 M. & G. 514 ; F. Bk. 87; 
Kosc. Ev. 780, 781, 9th ed.). 

Bailiwick. A county of which 
the sheriff is the bailiff; it also 
formerly signified that liberty or 
exdusiye jurisdiction exempted from 
■the sher^ over which the lord of 
the liberty iappointed a baUiff. 
Writs of execution now run thus: 
••"We command you that you omit, 
not by reason of any liberty of your 
county, but that you enter the same, 
and [take, &c.] in your bailiwick.'* 

Bailment. Blackstone treats 
this aa % case of trust at v.Mnmon as 
to goodd. It is, however, usually 
defin^ as a delivery of goods to a 
peifiMii (called the bailee) for some 
purpose) upon k contract, express 
or implied, that, tffter the purpose 
has been fulfille4, they shall be re-de- 
livered to the bailor (i. e., the party 
by whom they were delivered), or 
otherwise dealt with according to his 



directions, or (as the case may be) 
kept till he reclaims them (2 St. C. 
78, 4th ed. ; F. Bk. 197, 208, 209). 
Bailments have been classified ac- 
cording to their several natures, and 
many nice distinctions have been es- 
tablished in respect thereof As to 
the liabilities of bailees, it is estab- 
lished — 1. That upon bailment for 
the mutual benefit of bailor and 
bailee, the latter is liable for negli- 
gence—viz., for the omission of that 
degree of care which a man of com- 
mon prudence takes of his own con- 
cerns ; 2. That upon a bailment from 
which the bailee derives no benefit, 
nothing short of gross n^ligence 
will make him responsible ; 3. That 
upon a bailment for his own exclu- 
sive benefit, the bailee will be 
chargeable even for slight negli- 
gence ; 4. That he is liable in none 
of these cases for a robbery or other 
casualty in no d^ee attributable to 
his own fkult. These rules, how- 
ever, are subject to exception in the 
cases of innkeepers and common 
carriers (i, L. C. 93 ; 3 Id. 387) ; 
and they are in every case liable to 
be controlled by the express con- 
tract of the parties (2 St. C. 79, 80, 
4th ed. ; F. Bk. 197, 208, 209 ; 3 
L. C. 387, 400; 5 L. C. 85, 86). 
Bailees who have bestowed labour 
on a chattel, so as to improve the 
value of it, are entitled to detain it 
until paid for such labour, which is 
called a particular lien ; warehouse- 
men, and, it seems, also carriers, 
have a general lien on the goods 
entrusted to them — L c, they may 
delam the goods for the amount of 
the general balance due to them 
(F. Bk. 9 ; Bamett v. Br., 6 M. & 
Gr. 630 ; 2 St. C. 81, 4th ed.). 
By the 20 & 21 V. c. 54, s. 4, 
bailees fraudulently converting pro- 
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pcrty bailed to them, even withont 
breaking bulk or otherwise de- 
termining the bailment, are guilty 
of larceny (4 L. C. 155 ; F. Bk. 
323). 

Banc or Banco, Sfttings in. 
The sittings which the respective 
superior courts of common law hold 
during every term, and on certain 
appointed days after term (17 & 18 
V. c. 1.25, s. 95), for the purpose 
of hearing and determining the 
various matters of law argued before 
them, are so called, in contradistinc- 
tion to the sittings at nisi pnus, 
which are held for the purpose of 
trying issues of /act. The former 
are usually held before four of the 
{udges ; at the latter one judge only 
presides, imless the trial be specially 
appointed for what is termed ^^at 
the bar" (Com. L. Prac. 191). 

Banishment. A punishment in- 
flicted on an oflfcnder by compelling 
him to quit the realm. There are 
two kinds of it, one voluntary and 
upon oath, termed abjuration (ante, 
pp. 2, 3), which, it may be added, 
was abolished by 21 Jas. 1, c. 28 ; 
1 St. C. 143, 4th ed. ; the other, 
by compulsion for some offence or 
crime (1 St. C. 149 ; 4 Id. 514, 4th 
ed.). In truth, there is now no 
such thing as banishment, the punish- 
ment being penal servitude, in sub- 
stitution for transportation. 

Bank. Signifies hench^ and is 
commonly used for the bench or 
seat of judgment ; as bancus regis^ 
or in French hank le roy, means the 
King^s Bench; bancus communium 
placitorum, or bank de common pleas^ 
the bench of common pleas, or the 
common bench. 



Bankrupt. A person in trade 
or business who from misfortunes or 
other circumstmces is unable to 
meet the demands of his creditors ; 
and has signified his inability to do 
so, by having done some act which 
the law defines to be an act of bank- 
ruptcy .(see p. 9). The word is said 
to be derived from bancus, a bench 
or counter, and ruptus, broken ; sig- 
nifying that his shop or place of 
business is broken or gone. As 
there will soon be a new act, it is 
thought better not to enter more 
fully into this subject. 

Banneret. A banneret is said 
to be a knight made in the field, 
with the ceremony of cutting off the 
point of his standard, and so making 
it like a banner. They are accounted 
so honourable that they are per- 
mitted to display their arms in a 
banner in the field as barons do (2 
St. C. 619, 622, note, 4th ed.). 

Banns. In England this word is 
more especially used in publishing 
notice of any intended marriage in 
the church, in order that if any 
person has anything to say against 
the marriage, he may be enabled to 
make his objection before it is con- 
summated. But no banns are re- 
quired for marriages^ in a registered 
dissenting chapel or before a regis- 
trar (F. Bk. 107; 8 L. C. 180, 
231). 

Bar. An answer, a preclusion, 
a destruction, or a prevention. Thus, 
when a defendant in any action 
pleads a plea which is a sufficient 
answer to the plaintiff, and which at 
once destroys his action, it is termed 
a plea in bar, or a peremptory plea, 
in opposition to a dilatory plea. 
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PlMi in btr m of wrenl kbdi, 
Imt the most mrdinaiy are what we 
oiled the general iuuei (8 Si. C. 571, 
672, 4th ed.). In the aboye sense, 
aa well as mothers, the term " bar ** 
signifies to prevent or to destroy; 
as when it is said that jointures haye 
been introdaeed as a &ar to the daim 
of dotrer, it means as a prevention 
to that elaim (F. Bk. 129). Bar 
also signifies the place where the 
barristers stand in court to plead the 
causes of theur cUents, whence the 
term barrister. A trial a< har is a 
trial which is had before the whole 
or the minority of the judges of the 
court in which the action is brought, 
and u resorted to only in cases of 
unusual difficulty, and it is entirely 
in the discretion of the court to 
grant or refuse such a trial, except 
where the Crown is a party imme- 
diately interested (Paddock y. Fo:, 
8 Dowl. 843). It is called a trial 
at bar, in contradistinction to a trial 
at Nisi /Vtitt, where one judge only 
presides (3 Bl. C. 352; Co. Lit. 
372 a. ; Bootees Suit at Law, 183, 
n. 1 ; Com L. Fract. p. 191). 

Baboain and Sale. The name 
of an instrument or conveyance by 
which fireehold property was for- 
n^erly, and* still is occasionally, 
granted or transferred from one 
person to another. This species of 
conveyance was introduced by the 
operation of the 27 ^en. 8, c. 10, 
called the Statute of Uses, and is 
said to be a kind of red contract, 
whereby one man (called the bar- 
gamor), for some pecuniary con- 
sideration, bargains and sells, that 
is, contracts to convey the land to 
some other man (called the bar- 
gainee), and becomes by such bar- 
gain a trustee for or (as the^ law 



terms it) seised to the use of such 
other man, -and then the statute 
completes the purchase. But as it 
was foreseen that conveyances thus 
made would want that notoriety 
which the old common law con- 
veyances were calculated to give, 
it was enacted by 27 H. 8, c. 16, 
that such bargains and sales should 
not pass a freehold^ unless the same 
were made by indenture, and en- 
rolled within six lunar months in 
one of the courts of Westminster, 
or with the autas rotuhrum of the 
county wherein the lands, the 
subject of conveyance, lie, This was . 
enacted in order to compel the 
parties to reduce their contract into 
writing, and to prevent the frauds 
of secret conveyances, which, it was 
supposed, enrolment would eflec- 
tually do, by affording the public 
an inspection of every such con- 
veyance (2 Bl. C. 339). What has 
just been stated refers to bargains 
and sales of freehoUh^ but there 
was in conunon use till lately a 
deed called a bargain and $ah for a 
yeary which was, in fact, the lease 
which formed one portion of the 
compound, but now little used 
conveyance, called a lease and release^ 
and which 'did not require any 
enrolment, which was indeed the 
reason for adopting it as a convey- 
ance. The bargain and sale of the 
freehold (when not under author- 
ities at common law, 2 Prest. Abr. 
259, 260) was a limitation of a 
use which was immediately executed 
into a legal estate by the Statute of 
Uses, and as that statute does not 
execute a use upon a use, but only 
the first use, any use limited on the 
bargain and sale of the freehold is 
but a use, and not a legal estate. 
But in the case of the lease and 
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release, a tenu of yean only is 
raised by the bargain and sale, and 
the legal estate of the freehold 
u, by the release, transferred under 
the rules of the common law, so 
that if the release be to A. to the 
use. of B., the latter takes the legal 
estate, though in the case of a bar- 
gain and sale of the freehold (not 
being under a mere common law 
authority), A takes the legal 
estate, and B. has merely a use or 
trust (see Burt. Comp. pi. 131 — 
136, 137—141, 161—153 ; 3 L. C. 
166, 167; 2 L. C. 297; F. Bk. 
179). 

Banks Ain> Bakkebs. Banks 
(not including the Bank of En- 
gland), are said to be either pri- 
vate or joint-stock banks. Private 
banks are banking establishments 
not of sudi a nature as to require 
to be registered as joint-stock banks. 
There have been several statutes 
passed with respect to the forma- 
tion, registration, and business of 
these banks, the provisions of which 
are very complicated, and too exten- 
sive to be here mentioned ; but the 
reader is referred to 4 L. C. 190 — 
193, for ^ statement of the pro- 
visions of one of the recent statutes. 
It is to be observed that by the 
7 G. 4, c. 46, any corporation 
erected for the piurpose of banking, 
or any number of persons, though 
exceeding six, were authorised to 
carry on the trade of bankers in 
England, registering the names and 
places of abodes of all the members; 
each of the members being seve- 
rally liable to an execution for the 
debts, if a member at the time of 
the accrual or subsequently, but no 
execution to issue after three years 
from ceasing to be a member; if 



not incorporated, the bank to sue 
or be sued in the name of a 
public officer. By the 7 & 8 V. 
c. 32, s. 21, every banker shall, on 
the 1st of January in every year, 
or wifhin fifteen dq^s after, make 
a return to the ]&>ard of Inland 
Revenue of the- name, residenee, 
and occupation of every member of* 
the partnership, of t)fe name of the 
finoj and of the place where the 
business is carried on; and the 
board shall, on or before the 1st of 
March ill evefjr'year, publish the 
same in some newspaper, circulating 
either in town or country. It 
is also declared, that, for the future, 
it shall be lawfnl for all partner- 
ships (though exceeding six in 
number), carrying on the business 
of banking in London, or within 
sixty-five miles thereof, to draw, 
accept, or indorse bills of exchange, 
not being payable to bearer on 
demand, anything in the 3 & 4 W. 
4, c. 98, to the contrary notwith- 
standing. By another act, 20 ^ 21 
v. c. 49 C*The Joint Stock Bank- 
ing Companies Act, 1867"), new 
provisions have been made with 
respect to banking companies. It 
subjects them geneicfilly, to the 
regulatiooiitf'the Joiat Stock Com- 
panies Act, 1866 and 1867. It pro- 
vides also, that, not¥dthstanding any 
prior enactment f o the contrary ,it 
shall be lawful for any number of ' 
persons, not exceeding ten, to carry 
on the business of banking in part- 
nership, in all respects as any com- 
pany, if consisting of not more than 
six, courdcpreviously have done ; that 
any seven or more persons, associ- 
ated for the purpose of banking, 
may register themselves as a com- 
pany under that act ; subject, how- 
ever, to a conditition that the shares 

K 



50 



BAB 



BAB 



into which the eapital is ^Yided shall 
not he of less amount than £100 
each : and that unless so registered, 
not more than ten persons shall, after 
the passing of that act, form them- 
selves into a partnership for hank- 
ing, or carrying on the business of 
banking (4 L. C. 190—193). By 
the 21 & 22 V. c. 91, joint-stock 
banking companies may be formed 
on the principle of Umited liability, 
except so &r as regards the issue of 
bank notes, as to which such joint- 
stock banking companies continue 
subject to unlimited liability (5 
L. C. 178). By the 20 & 21 V. 
c. 54, bankers, &c., being intrusted 
for safe custody with property of 
another person, and, with intent to 
defraud, converting it to their own 
use, are guilty of a misdemeanor, 
and may be sentenced to penal 
servitude (sees. 2, 3, 10; 4 L. C. 
154, 155 ; F. Bk. 823). 

Baron. A title of nobility one 
degree below a viscount (1 Bl. C. 
898; F. Bk. 80; 2 St. C. 611, 621, 
n., 4th ed.), 

Bahonet. An hereditary dignity 
created by letters patent, and de- 
scendible to the male heirs of the 
grantee (1 BL C. 403 ; F. Bk. 82 ; 
2 St. C. 619, 4th ed.). 

Barons of the Exchequer. 
The judges of the Court of Ex- 
chequer are so called, the same as 
the judges of the Courts of Queen^s 
Bench and Common Pleas are 
eaXLed justices (3 St. C. 891, 4th ed.). 

Baront. That honour and 
territory which give title to a baron, 
comprehending his lands, fees, and 
other baronial rights and dues (1 St. 
C. 216, 4th ed.). 



Barrator. One who frequently 
excites or promotes suits and quar- 
rels between her Majesty^s subjects, 
either at law or otherwise (4 Bl. C. 
134). A common person is punish- 
able with fine and imprisonment. 
An attorney may be summarily 
ordered to be kept in penal servi- 
tude for not more than seven yean 
(12 6. 1, c. 29 ; 4 St. C. 302, 4th 
ed.). 

Barratry. Any act of the mas- 
ter or of the mariners of a ship 
which is of a criminal or a fraudu- 
lent or wilful nature, tending to the 
prejudice of the owners of the ship 
without their consent or privity ; as 
by running away with the ship, 
sinking her, deserting her or em- 
bezzling the cargo (1 Park on Ins. 
137, 138; 4 Bl. C. 134; Jones v. 
Ni., 10 Ex. 18; Rose. Ev. 300, 
9th ed.; 5 Bac. Abr. 462—466, 
7th ed. ; as to the criminal offence, 
see 4 St. C. 210, 258, 4th ed; 7 
W. 4, and 1 V. c. 89, ss. 6 and 18). 

Barrister-at-Law. a coun- 
sellor leafned in the law who pleads 
at the bar of the courts, and takes 
upon himself the aavocacy or the 
defence of causes given him by 
those who retain or employ him. 
He must be first called by one of 
the inns of court afrer keeping three 
years' terms, and attending the 
lectures of the inns, and it is pro- 
posed that for the future an ex- 
amination shall be indispensable. 
A barrister cannot sue for his fees 
as such: they are a mere hono- 
rarium (re May, 7 W. B. 126 : 6 
L. C. 00). He cannot bind the 
lay-client by a compromise, but he 
may as to the mere amount of 
damages (4 L. C. 79 ; 6 L. C. 82). 
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Base Feb. A base or qualified 
fee, taking the term in its ex- 
tende(l and original setise, is an 
estate which has some qualification 
subjoined thereto, and which must 
cease or be determined whenever 
such qualification is at an end. As 
in the case of a grant to A. and his 
heirs, tenants of the manor of Dale ; 
in this instance, whenever the heirs 
of A. cease to be tenants of that 
manor, the grant is entirely defeated. 
So when Henry the Sixth granted 
to John Talbot, lord of the manor 
of Kingston-Lisle, in Berks, that he 
and his heirs, lords of the said manor ^ 
should be peers of the realm, by 
the title of barons of Lisle ; here 
John Talbot had a hose or qualified 
fee in that dignity, and the instant 
he or his heirs quitted the seigniory 
of this manor, the dignity was at 
end. These estates are fees 
simple because it is possible that 
they may endure for ever in a man 
and his heirs ; yet as that duration 
depends on certain collateral cir- 
cumstances, which qualify and de- 
base the purity of the donation, it is 
therefore not an absolute, but is 
called a base or qualified fee (2 Bl. 
C. 109, 110 ; 1 St. a 240, 4th ed. ; 
F. Bk. 122). However, the term 
"base fee" has usually a more 
restricted application — viz., to that 
species of qualified fee which is 
created where tenant in tail conveys 
his estate by bargain and sale to 
another and his heirs, and which 
Lord Coke describes as a deter- 
minable fee derived out of an estate 
tail. And in the act for Abolition 
of Fines and Recoveries (3 & 4 W. 4, 
c. 74), its meaning is by express 
provision confined (so far as that 
act is concerned) to the estate 
created by the alienation of the 



tenant in tail where the issue are 
barred, but those in remainder or 
reversion are not (2 L. C. 404; 
F. Bk. 122, 163). 

Bastard. A person not bom in 
lawf]il wedlock, or, in the case of a 
marriage, bom under such circwn- 
stances that no access to the wife 
could be presumed (see F. Bk. 113, 
114; 1 Q. B. 444; 9 Beav. 444). 
The English law does not require 
that the child should be begotten 
after lawful wedlock, but it is an 
indispensable condition to make it 
legitimate that it should be horn 
after that period. A bastard follows 
the settlement of his mother, until 
the age of sixteen, unless in the 
meantime he acqiures another (1 
L. C. 18, 336 ; F. Bk. 92, 93). A 
bastard cannot be heir to anyone, 
not even where, being born out 
of England, he is entitled to 
inherit by the laws of his country 
and his status of legitimacy would 
in other respects be here recognised 
(Burt. Comp. pi. 309 ; Doe v. Va., 
5 B. & Cr. 438; 4 Jnr. 1076; 9 
Bli. N . S. 32 ; 3 L. C. 243 ; 4 L. C. 
113; re Don, 5 V. R. 836); nor 
can he have any heir except his 
own descendants ; he may gain a 
name by reputation and take by 
gift (19 L. T. 152 ; 1 L. C. 104 ; 
4 L. C. 361, 362). The reputed 
father cannot appoint a guardian for 
the child, nor can he or even the 
mother give a consent to his mar- 
riage (F. Bk. 116). A bastard 
may be legitimated by act of Par- 
liament (1 Yo. & C. N. C. 4). An 
order of affiliation on the putative 
father may be obtained, \idthin a 
limited period, the evidence of the 
mother being corroberated in some 
material particular, under which a 
e2 . 
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weekly sum may be ordered to be 
paid, with incidental expenses. 
The putative father may appeal 
(1 L. C. S82; 2L. C. 411, 412; 
F. Bk'. 114; Potts y. Ca., 4 L. C. 
846, 847). 

BiENCHRit. A priyileged person 
or officer of the inns of court is so 
termed. Each inn of court is pre- 
sided over by a certain number of 
benchers, who exercise the right of 
admitting candidates as member^ of 
their society, and also of ulti- 
mately calling them to the bar. 
They are usually selected from those 
of their members who have distin- 
guished themselves in their profes- 
sion : and it is the ordinary practice 
for each inn of court to elect its 
member a bencher as soon as he has 
attained the rank or degree of 
Queen^s counsel, but in some cases 
others are selected (1 St. C. 20, 
4th ed.). 

Bench Warrant. The process 
issued against a party against whom 
an indictment for misdemeanor has 
been found, for the^urpose of bring- 
ing him into court to answer the 
charge preferred against him. 
When an indictment has been found 
for a misdemeanor during the assizes 
or sessions, it is the practice for the 
judge attending the assize, or for 
two of the justices attending .the 
sessions, to issue a beucii warrant 
signed by him or them, to appre- 
hend the defendant. But now a 
warrant may be issued by any jus- 
tice of the peace, for by the 11 & 12 
V. c. 42, s. 3, where die defendant 
has not appeared and pleaded, the 
clerk of indictments or of the peace 
is, after the end of the sessions at 
which the indictment was found, to 



jprant a certificate of the. indictment 
having been found ; upon this certi- 
ficate being produced to- any jusitice 
for the county, &e., in which the 
offence was committed, or in which 
the defendant "' shall reside or be, 
or be supposed or suspected to re- 
side or be,*' he must issue his war- 
rant for the defendant's apprehen- 
sion (4- St. a 447. 4th ed. ; F. Bk. 
842). 

Bensficx. In a general sense 
this term is taken for any ecclesias- 
tical living, or church preferment, 
whether a dignity or other ; and it 
must be given for life, not for years 
or at will (1 Bl. C. 107). But popu- 
larly the term is confined to recto- 
ries, vicarages, and perpetual cura- 
cies. And see 1 & 2 V. c. 106, 
s. 124, where the two terms bene- 
fices and cathedral preferments are 
used as distinct. 

Benbuciai. Interest. A per- 
son is said to have a beneficial interest 
in anything, when he has or is en- 
titled to the real benefit, advantage, 
or property in such thing. Thus, 
if B.'s estate is held by A., under 
such circumstances as to ^create |k 
trust for B., the latter is the party 
who has the beneficial interest in the 
estate, although the legal title to the 
estate is vested in A. K th^ trust 
be simply for B., he may require A. 
to convey the legal estate to himself. 

Beneftt BuiiJ)i]i6 Societies. 
These are sodeties — some perpe- 
tual, others terminable—established 
under statutory provisions to raise 
a subscription fund, by advances from 
which the members shall be enabled 
to builder purchase dwelling-houses, 
.or to purchase viands, such advances 
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being secured to the society, by 
mortgage of the premises so built or 
purchased. By the 6 & 7 W. 4, 
c. 32, societies of this description, 
upon the certificate of their rules, 
as required by the acts relative to 
friendly societies, are enabled to 
transfer shares without payment of 
Stamp Duty, and to effect reconvey- 
ances of the mortgaged property by 
a mere receipt for the money ad- 
vanced, without incumng the ex- 
pense of a formal instrument. They 
are also made sulgect, in general, to 
the various provisions of the law re- 
lating to friendly societies. As to 
forfeiture of shares by non-payment 
of subscriptions, see Card v. Ca., 
26 L. J. C. P. 113; 4 L. C. 25. 
As to the terms of redemption, see 
Fleming v. Se., 3 D. M. & G. 997 ; 
Archer v. Ha., 29 L. T. 71 ; 8 L. C. 
896; Smith v. Pi., 30 L. T. 196; 
4 L. C. 260. That the societies are 
within the winding up acts, see St. 
Geo. Ben. Soc., 27 L. J. Ch. 96 ; 4 
L. C. 299. 

Beyond the Seas. No part of 
the United Kingdom of Great Bri- 
tain and Ireland, nor the islands of 
Man, . Guernsey, Jersey, Aldemey, 
or Sark (usuaUy called the Channel 
Islands), nor. any islands adjacent to 
any of them (being part of the do- 
minions of her Miyesty) are deemed 
beyond the seas within the meaning 
of the Statute of Limitations, 3 & 4 
W. 4, c. 27. It appears, however, 
to have been held that Dublin, or 
any place in Ireland, was beyond 
the sea within the meaning of the 
Statute of Limitations, 21 Jac. 1, 
c 16 (Shelf. Rl. Prop. St., 181, 
4th ed.). By the 19 & 20 V. c. 97, 
8. 12, the Channel Islands are not 
to be deemed to be beyond the seas 



within the 4 & 5 Anne, c. 16, and 
by sec. 6, bills and notes drawn and 
made payable in any of those islanda 
are to be deemed ^^ inland *' bills or 
notes (3 L. C. 90, 91). As to re- 
pairs of ships, see sec. 8 of the 19 & 
20 y. c. 97. Being beyond seas 
operated to prevent the Statutes of 
Limitations, in most instances, from 
running against a claim or right, but 
by the 19 & 20 V. c. 97, s. 10, ab- 
sence beyond seas of a creditor is not 
to entitle him to additional time for 
the purpose of suing, beyond the 
periods fixed by the 21 Jac. 1, c 16, 
s. 3 : 4 Anne, c. 16, s. 17 ; 53 G. 3, 
c. 127, 8. 5; '3 & 4 W. 4, c. 27, 
88. 40—42; 3 & 4 W. 4, c. 42, s. 3. 
Nor by sec. 11 is the fact of one or 
more of several joint debtors^ being 
beyond seas, to entitle the creditor 
to additional time as against the 
others (3 L. C. 89, 91 ; F. Bk. 269). 

BiQAMY properly signifies being 
twice married ; but as it is generally 
understood now it signifi^ the 
crime of polygamy, or having a 
plurality of wives or husbands at 
once. The 20 & 21 Y. c. 85, gives 
a definition for the purposes of that 
act (the Divorce and Matrimonial 
Causes Act, 4 Bl. C. 163 ; F. Bk. 
310, 311). The punishment is 
penal servitude for not more than 
seven years or imprisonment, with 
or >yithout hard labour for not more 
than two years. The offence does 
not arise — 1. where the second 
marriage is not by a subject, and is 
performed out of England; 2. 
where the husband or yr'ife shall 
absent him or herself the one from 
the other by the space of seven 
years together, the one of them not 
knowing the other to be living 
within that time (R. v. Cullen, 
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9 C. & P. 681) ; 3. where the party 
shall, at the time of the second 
marriage, have been divorced a 
vinculo; 4. where, at the time of 
such marriage, the former marriage 
shall have been declared void by 
the competent court (2 Smith's 
L. C. 593, 4th ed ; 3 L. C. 229, 
267, 366 ; 4 St. C. 346, 4th ed.). 

Bijx. In criminal matters, when 
a grand jury upon any presentment 
or indictment, consider the same to 
be probably true, they write on it 
the words, "true bill,*' and there- 
upon the accused party is said to 
stand indicted of the crime, and is 
bound to make answer to it before 
the ordinal^' or petty jury, by whom, 
should he be to nd guilty, he stands 
convicted of the Ciime, and is by 
the judge condemned accordingly. 

Bill in Chanceky. The 
most common method of instituting 
a suit in the Court of Chancery is 
by addressing a bill to the Lord 
Chancellor in the nature of a peti- 
tion. This bill is a statement of all 
the circumstances which gave rise 
to the complaint, winding up with 
a prayer for relief, according as the 
nature of the case requires. When 
tSis bill is prepared, it is printed 
and left with the proper officer of 
the court in order to be filed ; and 
this is what is termed filing a bill 
in equity (Gray's Chan. Prac. p. 3 ; 

3 Bl. C. 442 ; F. Bk. 283 ; 3 L. C. 
390). AVhere an injunction or 
writ of ne exeat regno is prayed, or 
a party is to be made a ward of 
court, a written copy of the bill may 
be filed, to be afterwards followed 
by a printed copy (1 L. C. 239 ; 

4 L. C. 174 ; 15 & 16 V. c. 86, 
bs. 1 — 6). The interrogatories 



formerly formed part of the bill, but 
they are now distinct (see 15 & 16 
V. c. 86, 88. 10—13 ; 8 L. C. 300 ; 
F. Bk. 284, 285; 5 L. C. 199, 200). 
Formerly a aitbpcena was issued to 
compel appearance to the bill, but 
now a copy of the bill is served in 
lieu thereof (15 & 16 V. c. 86, ss. 
2, 3 ; F. Bk. 284). 

Bill op Exceptions. If during 
a trial the judge in his directions to 
the jury, or in his decision, mistakes 
the law, either through ignorance, 
inadvertence, or design, the counsel 
on either side may require him 
publicly to seal a bill of exceptions, 
which is a statement in writing of 
the point wherein he has committed 
the error, and which statement, by 
affixing his seal, he thus acknow- 
ledges (Smith's Action at Law, 
p. 82 ; 3 Bl. C. 372). This state- 
ment should properly be put in 
writing while the court is sitting, 
and '-n the presence of the judge 
who tried the cause, and signed by 
the counsel on each side ; after 
which it is formally drawn up, and 
tendered to the judge to be sealed. 
A bill of exceptions is said to be in 
the nature of an appeal from the 
judgment or decision of the court 
below to a court of error (see Will. 
Plead. 165, 216; Com. L. Pract. 
190, 191). A bill of exceptions will 
not lie by a plaintifi^ who has sub- 
mitted to be nonsuit (Ibid.). In 
the cases of petitions for dissolution 
of marriages, on any trial or issue, 
a bill of exceptions may be tendered 
(F. Bk. 364). 

Bill of Exchange. A bill of 
exchange is defined by Blackstone 
to be an " open letter of request from 
one man to another, desiring him 
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to pay a sum named therein to a 
third person on his account f more 
precisely it is a written order or 
request for payment ^ a sum of 
money to the person mentioned 
therein, or to order, &c. (2 St. C. 
112, 4th ed. ; 5 L. C. 12). The 
person who draws or makes the 
hill is called the drawer; the person 
to whom it is addressed is called 
the drawee; and when the drawee 
has undertaken to pay the amount 
(which undertaking he signifies by 
writing across the bill of exchange 
the word " accepted,'' together with 
his. name and sometimes the place 
wh^re the money is to be paid), 
then he is called the acceptor ; the 
person to whom the money is 
ordered to be paid is called the 
payee; and if the latter transfers it 
over to another (which he may do 
in two ways — 1. by simply writing 
bis name across the back, and then 
the bearer of the bill is entitled to 
payment on presentment : this is 
called an indorsement in blank ; or 
2. by writing " pay the contents to 
Thomas Lean or order,'' which is 
called a special indorsement), he is 
then called the indorser, and the per- 
son to whom he thus transfers it is 
called the indorsee, which latter 
person may also, if he pleases, in 
his turn transfer it to another party 
(by the same process of signing his 
name on the back, or indorsing it 
as it is termed), and thus it may be 
transferred from one person to 
another ad infinitum, the party 
transferring it always being called 
the indorser, and the party to whom 
transferred, the indorsee: by which 
means a man is som^^times both an 
indorsee and an indorser, according 
as his relation to the person who 
indorsed to him, or to whom he 



indorsed is considered. To illus- 
trate the subject further, a common 
form of a bill of exchange is here 
given : — 



£1000. 



London, Jany, 1, 1859. 



Two months after date please to 
pay to John Thompson or order the 
sum of two hundred pounds, and 
place the same to my account, 

John Jones. 

To Mr, James Harrison, 

Kow, in the above form, John 
Jones is the drawer of the bill, 
James Harrison is the drawee (and 
when he has signified his acceptance 
of the bill by writing across the 
face of it in manner before men- 
tioned " Accepted, James Harrison," 
he is then also termed the acceptor), 
and John Thompson is the payee. 
It has been above assumed that the 
payee is a diiferent person from the 
drawer; but this is not absolutely 
necessary, for a bill may be drawn 
payable to the drawer or his o^vn 
order, inserting in the above form 
instead of the words "John Thomp- 
son," these words, "me or my 
order :" in this case, the drawer is 
also the payee. It has aho been 
assumed that the bill is made pay- 
able to order, but it may be made 
payable to a person simpliciter, or to 
him or hearer, in which case the 
payee may transfer the bill to any 
stranger by merely delivering it 
into the hands of such stranger, thus 
dispensing altogether with the 
written indorsement required where 
the bill being payable to a person 
or his order is indorsed by him 
(Com. L. Princ. 86). It may be 
remarked that if a bill, though pay- 
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able to order, be once indorsed in 
blank, it will, though afterwards 
specially indorsed, as ag&inst the 
drawer, the payee, the acceptor, 
the blank inJorser and all iudorsers 
before him, be payable to hearer; 
though as against the special indor- 
ser title must be made through his 
indorsee (Com. L. Princ. 113). A 
bill or note not payable to the 
payee's order or to hearer, is not 
transferable so as to charge the 
drawer or acceptor, though such 
payee transfering the bill, will be 
hable to his transferee (Selw. N. P. 
340, 362, 11th ed;^Com. L. Princ. 
112). 

Bill of Lading. A bill of 
lading is a memorandum signed by 
the captain or master of a ship, ac- 
knowledging the receipt of goods on 
board, and undertaking to deliver 
them in good order and condition 
at the port for which they are 
destined. One of these bills is 
usually kept by the captain, one by 
the person who ships the goods, 
and one is sent to the party abroad 
to whom the goods are going, ^ho, 
on the arrival of the vessel at port, 
is enabled to claim his goods on 
presenting to the captain his bill of 
lading (3 L. C. 20 ; 2 L. C. 122). 

Bill of Sale. This is an 
instrument under seal, by which a 
man transfers the right or interest 
which he has in gopds and chattels. 
It is a mode of passing personal 
chattels, as an assignment is of 
leaseholds, and a grant of.freeholds. 
Some recent enactments and deci- 
sions, have rendered this title one of 
some importance. It may be 
observed, that an absolute and unr 
conditional l^ill of sale, altliough 



made bond fide and for a valuable 
consideration, is void as to creditors, 
when the possession is retained by 
the donor (Twyne's case, 3 Rep. 80) ; 
but where a bill of sale is given as a 
security for an antecedent debt or a 
present advance, and the possession 
is retained by the donor, and the 
deed of security provides that, until 
default shall be made in payment of 
the moneys, possession of the goods 
shall be retained by the mortgagor, 
then so long as the possession of the 
goods is consistent with the terms of 
the deed, and no bankruptcy or 
insolvency intervenes, there is no 
ground for impeaching the transac- 
tion (Martindale v. Bo., 3 B. & Ad. 
498). So where goods and chattels 
are settled in such manner that the 
settlor may enjoy the use of them 
during his or her life, there the 
retention of the possession of the 
goods being in accordance with the 
terms of the deed, there is no ground 
for calling the settlement in question 
(Haselinton y. Gi., 3 T. R. 620, n ; 
1 B. & C. 666). • And it is not to be 
inferred from what has been said, 
that a bill of sale will be rendered 
invalid in all cases where possession 
is retained by the donor, unless the 
security contains a proviso enabling 
him to hold possession until default. 
In the case of Cook v. Walker (3 
W. R. 357 ; 1 L. C. 407), a bill of 
sale was given by way of security 
but no such ^proviso was inserted, 
and it was held, that as there was no 
evidence that the party was in insol- 
vent circumstances at the date of the 
l)ill of sale, it was valid as against 
creditors notwith. anding he retain- . 
ed the possession of the furniture, 
{tc. The reason given by the Vice- 
ChanceDor for arriving at this con- 
clusion was, that the transaction was 
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a mbrtgage, and that it appeared 
necessary for the purpose of his 
business that tbe party executing 
the bill' of sale should remain in the 
possession of the property. Indeed, 
it is fully settled that a sale of goods 
is not vitiated on the ground that it 
was made with a view to defeat an 
intended execution on the goods of 
thie vendor, the subject of the sale, 
supposing it to be in all other 
respects bond Jide (Wood v. Di., 7 
Q. B. 892 ; Rose. Ev. 786, 9th ed. ; 
Hale V. JVIe. S. O. Co., 7 W. R. 316). 
However, it seems that a bill of sale 
ifl vpid under the 13 Eliz. c. 5, as to 
suhshjtient creditors, if they are 
thereby delayed or defrauded 
(Graham v. Fu., 23 L. J. C. P. 51 ; 
Rose. Ev. 701, 786, 9th ed.). A 
bill of sale of goods by a trader, who 
while retaining possession becomes 
bankrupt, is not valid against the 
assignees; the goods (not being 
fixtures, see 26 L. J. Ex. 129 ; but 
see 3 L. C. 87) are in the reputed 
ownership of the bankrupt, and 
therefore pass under sec. 125 of the 
12 & 13 y. c. 106, to his assignees ; 
this is so whether tbe bill of sale be 
absolute or conditional (2 L. C. 333 ; 
1 L. C. 280; Freshney v. AVc., 26 
L. J. Ex. 129 ; 31 L. T. 270 ; Rose. 
Ev. 710, 711, 9th ed.). If the party 
entitled under the bill of sale take 
possession before the bankruptcy 
(though after the act of bankruptcy), 
not having notice of it, he is entitled 
to hold the goods, this being a pro- 
tected transaction under sec. 133 of 
the Bankruptcy Act (Graham v. Fu., 
23 L. J. C. P. 10). A bill of sale 
may be avoided as an act of bank- 
ruptcy (see 4 L. C. 57); but this 
doctrine does not extend to a bill of 
sale given to secure an advance made 
at the time of its being executed ' 



(Hutton V. Cr., 22 L. J. Q, B. 78; 
1 L. C. 195 ; Graham v. Ch., 21 L. 
J. C. P. 173 ; Harris v. Ri., 32 L. T. 
389 ; F. Bk. 216 ; 3 L. C. 33 ; 4 Id. 
57). Under the Protection and 
Insolvency Acts, no person can 
avail himself of a bill of sale after 
the insolvency of the assignor (1 V. 
c. 110, 8. 61 ; 7 & 8 V. c. 96, ss. 17. 
21 ; Simpson v. Wo., 21 L. J. Ex. 
152 ; Congreve v. Ev , 23 L. J. Ex. 
273 ; 18 Jur. 655 ; Hardey v. Ti., 
19 L. J. Ex. 233 ; see 1 L. C. 280 ; 
as to bills of sale extending to after- 
acquired goods, see F. Bk. 206 ; 2 
L. C. 185, 188, 333 ; Beaum. Bills 
of Sale, 26; 6 W. R. 578). The 
most important point remaining to 
be mentioned, is that by the 17 & 18 
V. c. 36, bills of sale are required to 
be filed within twenty-one days after 
the making thereof; by section 1, 
every bill of sale of personal chattels 
made after the passing of this act, 
either absolutely or conditionally, or 
subject or not subject to any trusts, 
and whereby the grantee or holder 
shall have power, either with or 
without notice, and either imme- 
diately after the making of such bill 
of sale, or at any future time, to seize 
or take possession of any property 
and effects comprised in or made 
subject to such bill of sale, and every 
schedule or inventory which shall 
be. thereto annexed, or therein 
referred to, or a true copy thereof 
and of every attestation of the 
execution thereof, shall together 
with an affidavit of the time of such 
bill of sale being made or given, and 
a description of the residence and 
occupation of the person making or 
giving the same (see Allen v. Th., 
3 L. C. 45 ; Hatton v. In., 28 L. T. 
231; 3 L. C. 259), or in case the 
same shall be made or given by any 
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person under or in execution of any 
process, there a description of the 
residence and occupation of the 
person against whom such process 
shall have issued, and of every attes- 
ting witness to such bill of sale (as 
to which see re O'Connor, 27 L. T. 
27 ; 2 L. C. 379 ; Allen v. Th., 3 L. 
C. 46 ; Tuton v. Sa., 6 W. R. 645 ; 
5 W. R. 23, 24,) be filed with the 
officer acting as clerk of the docquets 
and judgments in the Court of 
Queen's Bench, within twenty-one 
days' after the making or givipg of 
such bill of sale (in like manner as a 
warrant of attorney in any personal 
action given by a trader is now by 
law required to be filed), otherwise 
such bill of sale shall, as against all 
assignees (see 4 L. C. 29 ; 29 L. T. 
185) of the estate and effects of the 
person whose goods or any of them 
are comprised in such bill of sale 
under the laws relating to bank- 
ruptcy or insolvency, or under any 
assignment for the benefit oV the 
creditors of such person, and as 
against all sheriffs' officers and other 
persons seizing any property or 
efiects comprised in such bill of sale 
in the execution of any process of any 
court of law or equity authorising 
the seizure of the goods,of the person 
by whom or of whose goods such bill 
of sale shall have been made, and 
against every person on whose be- 
half such process shall have been 
issued, be . null and void to all in- 
tents and purposes whatsoever, so 
far as regards the property in, or 
right to, the possession of any per- 
sonal chattels comprised in such bill 
of sale, which, at or after the time 
of such bankruptcy, or of filing the 
insolvent's petition in such insol- 
vency, or of the execution by the 
4ebtor of such assignment for the 



benefit of his creditors, or of exe- 
cuting such process (as the case may 
be), and after the expiration of the 
said period of twenty-one da3r8^ shall 
be in the possession or apparent 
possession of the person making 
such bill of sale, or of any person 
against whom the process shall have 
issued under or in the execution of 
which such bill of sale shall have 
been made or given, as the case may 
be." By the second section, every 
defeasance or condition, or declara- 
^tion of trust, not contained in the 
body of the bill of sale, for the pur- 
poses of the act, is to be taken as 
part thereof, and must be written on 
the same paper or parchment. The 
third section provides that the offi- 
cer of the court shall keep a book 
containing the particulars of each 
bill of sale, and that every bill of 
sale, or a copy thereof so filed, may 
be searched for on the payment of 
sixpence for every search against 
one person. By the seventh section 
it is declared that in construing the 
act the expression ^^ bill of sale " 
shall include bills of sale, assign- 
ments, transfers, declarations of 
trust without transfer, and other 
assurances of personal chattels (in- 
cluding post-nuptial settlements, 32 
L. T. 293), and also powers of at- 
torney, authorities or licenses to 
take possession of personal chattels 
as security for any debt, but not 
assignments for the benefit of credi- 
tors (4 L. C. 264) ; the expression 
"personal chattels" shall mean 
goods, furniture, fixtures (see Water- 
fall V. Pe., 27 L. T, 252 ; 3 L. C. 
87), and other articles capable of 
complete transfer by delivery ; and 
personal chattels shall be deemed to 
be in the "apparent possession" of 
the person making or giving the 
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bill of sale, so long as they shall 
Temain or be in or upon, any honse, 
mill, warehouse, building, works, 
yard, land, or other premises occu- 
pied by him, or as they shall be 
used and enjoyed by him in any 
place whatsoever, notwithstanding 
that formal possession thereof- may 
have been taken by or given to any 
other person. The act has no ap- 
plication where the whole freehold 
or leasehold estate is conveyed 
(Mather v. Fr., 2 L. C. 884 ; 8 L. 
C. 87 ; WaterfeU v. Pe., 27 L. T. 
252 ; 4 L. C. 96). It must not be 
supposed that this act attempts to 
repeal or in any respect to affect the 
provisions of the bankrupt or insol- 
vent acts with reference to such pro- 
perty as may be in the order or dis- 
position of the bankrupt or insol- 
vent at the date of his bankruptcy 
or insolvency. Such an operation 
was never contemplated, and a bill 
of sale may be duly filed under the 
Begistration Act, and yet may even- 
tually be inoperative under the 
order and disposition clauses of the 
acts . referred to (re Daniel, exp. 
Ashby, 26 L. T. 188 ; Pridx. Conv. 
826, '2nd ed.). In the case of a 
mortgage of the fee, or of the whole 
leasehold interest of the assignor, 
with the fixtures, the bill of sale 
does not require registration: the 
fixtures being trade fixtures, and 
therefore severable, does not make 
'any difference (Mather v. Fr., 25 
L. J. Ch. 361 ; Waterfall v. Pe., 26 
L. J. Q. B. 100; exp. Scott, 29 
L.T. 314;2J C.383; 3L. C.87; 
4 L. C. 96) 

Bui CF C08T8. By the 6 & 7 
Vr c . 73 no attorney or solicitor 
shall commence or maintain an ac- 
tion or suit, for the recovery of any 



fees, charges, or dubursements, for 
any business dbne by him, until the 
expiration of one (calendar) month or 
more after such attorney or solicitor 
respectively shall have delivered 
unto the party to be charged there- 
with, or sent by the post, or left for 
him, her, or tiiem, at his, her, or 
their counting-house, ofiice of busi- 
ness, dwelling-house, or last place 
of abode, a bill of such fees, charges, 
and disbursements — which bill shall 
be subscribed with the proper hand 
of such attorney or solicitor, or in 
the case of partners by one of them, 
or be accompanied by a letter so 
signed, and referring to the bill (see 
fully. Com. L. Pract. 77— ^5; 8 
St. C. 812, 4th ed.). 

Bill, PASLL^kifEzn'AitY. Parlia- 
mentary bills are divided into two 
classes — ^viz., public and private 
bills ; the former are such as involve 
the interests of the public at large, 
and,' when passed by all the le 
gislature, and assented to, become 
a portion of the public statutes of 
the realm; the latter are such as 
have reference- to the interests of 
private individuals, and are fre- 
quently introduced to enable them 
to undertake works of public utility 
at their own ri^ ; such, for instance, 
are the vaWous bills, introduced for 
the purpose of establishing railway 
companies ; such also are those of 
naturalisation, for change of name, 
for divorce, &c. (see further, 4 L. C. 
152—164). 

Bill of Particttlass. A bill 
of particulars, or, as it is frequently 
termed, i^ particular of the plaintifi^s 
demand, Is a statement in writing of 
what the plaintiff seeks to recover 
in his action. Its object is to fur- 
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nish the defendant with a better or 
more specific statement of the plam- 
tiflf^s cause of action than is to be 
collected from the^declaration. The 
bill of particulars ^* differs from the 
declaration, inasmuch as the one dis- 
closes the nature and legal effect of 
the plaintiff^s claim, the other its 
component ingredients" (Lush's Pr. 
374; Pylie v. St., 6 Mee. & W. 
814). No particulars are now re- 
quired to be delivered with a decla- 
ration where the writ of summons 
has been specially indorsed ; but in 
other cases, where the declaration 
contains the common counts, particu- 
lars must be delivered or filed there- 
with, otherwise the plaintiff will not 
be entitled to the costs of any par- 
ticulars ordered to be delivered, or 
of the application for such particulars 
(R. G. H. T., 1863, pi. 19 ; 1 Com. 
L. Prac. 115). 

Bill of Eights. The statute 1 
Will, and Mary, stat 2, c. 2, is so 
termed because it declares the true 
rights of British subjects. It had 
its origin in a declaration delivered 
by the Parliament to the Prince and 
Princess of Orange in 1688 (2 St. 
C. 479, 4th ed.). 

Bills, Public and Privatk. 
A bill, in the language of the legis- 
lature, is the draft of an act of Par- 
liament as originally submitted to 
either House of Parliament, and 
which, having gone through its 
various stages in both, and received 
the royal assent, becomes an act of 
Parliament. Bills are of two classes,, 
public and private ; the former are 
brought in by members upon a 
motion of leave, and the latter are 
introduced upon petiti<m. 



Birth, Concbalment. The con- 
cealment of the birth of a child is a 
misdemeanor, punishable with im-> 
prisonment with pr without hard 
labour for not more than two years : 
it is not necessary to x)rove whether 
the child died before, at, or after 
its birth (9 G. 4, c. 31, s. 14 ; 4 
St. C. 360, 4th ed. ; 1 L. C. 207). 

Births, Registration. The 
parish registers are evidence of the 
time of the baptism, and not of the 
time of the birth of children, whilst 
the registration established by the 
6 & 7 W. 4, c. 86, and 7 W. 4, and 
1 V. c. 22, is evidence of the time of 
the birth of the children. By the 
52 G. 3, c. 146 (as amended), regis- 
ters of public and private baptisms 
(and burials) solemnized according 
to the rites of the establisheH Church 
in any parish or chapelry in En- 
gland, shall be made (within seven 
dtiys after the celebration of the 
same) by the rector, vicar, curate, 
or other officiating minister of the 
parish, in books of parchment or 
durable paper ; wherein such par- 
ticulars shall be inscribed, and in 
such form and manner as by the 
schedule to the act annexed is set 
forth. In cases where the baptism 
pr burial is per&rmed in any place 
other than the parish - church or; 
churchyard (and not being in ground 
provided under the Burial Acta, 
20 & 21 V. c. 81, s. 16), by a 
clergyman, not being the rector, 
vicar, or curate of the parish, he 
must transmit on that or the follow- 
ing day a certificate that he has 
performed such ceremony, to the 
minister of the parish, who shall 
duly enter it among the parish 
registers. The books wherein such 
entries are made are to be carefully 
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preserved by the officiating minister, 
in a dry, well painted, iron chest, 
and are not to be removed there- 
from except for the purpose of 
making such entries or other such 
specific purposes as mentioned in 
the act. An annual copy of the 
contents of these register books, 
certified by the minister, is to be 
transmitted by the churchwardens 
by post to the registrar of the 
diocese, who is bound to make 
report to the bishop whether he has 
duly received such copies or not, 
and alphabetical lists of the entries 
are directed to be made out by the 
registrar, which are to be open to 
public search at reasonable times, 
upon payment of certain fees. So 
far as to the regulations relating to 
the Church of England: we now 
turn to those provisions, of modem 
date, for the registration of the 
civil part of the ceremonies. By the 
Registration Acts, every district 
registrar is authorised and required 
to inform himself carefully of every 
birth which shall happen in- his 
district ; and to leam and register, 
as soon after the event as may 
convehiently be done, such particu- 
lars as are required by the schedule 
annexed to the 6 & 7 W. 4, c. 86, 
to be registered touching such birth, 
and the famer or mother of any 
child bom, or the occupier of any 
house in England wherein any 
child shall be bora, may, within forty- 
two days after the day of such birth, 
give notice thereof to the ^ registrar 
of the district, and within the same 
period the father or mother of any 
child bom in England, or, in case 
of their death or other inability, 
the occupier of the house shall, upon 
being requested so to do, give 
information to the best of his . 



or her knowledge and belief, of the 
several particulars required to be 
known and registered touching the 
birth of such child. After the ex- 
piration of the above mentioned 
period of forty-two days, registration 
may still take place ; but in this case, 
a solemn declaration as to the truth 
of the particulars required must be 
made by the father or guardian, or 
some person present at the birth, 
and the entry of the birth must be 
signed not only by the registrar, but 
by the superintendant registrar : and 
a fee is payable to each of these offi- 
cers by the person requiring the re- 
gistry to be made. And alter the 
expiration of six calendar months 
from the time of the birth, no re- 
gistry thereof can upon any pretence 
be made, except in the case of a 
child born at sea (3 St. C. 329, 
4th ed.). With regard to the proof 
of the entres made in the different 
registers, it is provided by the 8 & 9 
V. c. 113, s. 1, that whenever, by an 
act of Parliament, any certificate, 
official or public document, or docu- 
ment or proceeding of any corpora- 
tion or company, or any certified 
copy of a document, by-law,, entry 
in register or other book, or of any 
other proceeding, shall be " receiv- 
able in evidence of any particular," 
the same shall be admitted, pro- 
vided they purport to be sealed, 
stamped, or signed, as required or 
directed by the act, without, any 
proof of the seal, stamp, or signature, 
or official character of the person 
signing, and Without any further 
proof thereof, in every case in which 
the original could liave been received. 
By the 14 & 15 V. c. 99, s. 14, when 
any book or document is of such a 
public nature as to be admissible in 
evidence on its mere production from 
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the proper enstody, and no stotnte 
exists to make its contents prove-? 
able by a copy, any copy or extract 
shall be admissible, proyided it be 
proved to be an. examined copy or 
extract, or provided it purport to be 
signed and certified as a true copy or 
extract by the officer to whose ens- 
tody the original is entrusted ; and 
the officer is required to furnish such 
■ certified jcppy or extract, on appli- 
cation at. a reasonable time, and pay- 
ment of a sum not exceeding four 
pence per folio of ninety words. It 
has been held, that certified copies 
of parish registers, purporting to be 
signed by A. B. "incumbent," or 
"rector," or "vicar," or .'"curate," 
without specifying the parish over 
against the name, or adding " of the 
•above parish," are admissible with-, 
out' verification, for it wiU be in- 
tended that the incumbent,- &c., is 
incumbent of the parish named in 
the certificate, and is the officer en- 
trusted with the custody^ of the 
original register (re Hall, 22 L. J. 
Ch. 177). By the 3 & 4 V. c. 92, 
and 21 &22 V. c. 25, certain non- 
parochial registers of births, and bap- 
Hsnu (also, of deatns, burials, and 
marriages) are made admissible in 
evidence (Rose. Ev. 112, 9th ed. ; 5 
L, C. 9^; 3 St. C. 381, 4th ed.). 

Blank Bab. A plea which a 
defendant sometimes pleads in an 
action of trespass quare clausum 
/regit, when he wishes to compel 
the plaintiff to assign or point out 
with greater particularity the place 
where the trespass was coinmitted. 
Thus, if the grievance alli^ed in the 
declaratioii is the breaking of the 
plaintiff's dose in a certain parish, 
without farther particularizing the 
dose, and the defendapt should have 



any freehold knd in the same parish, 
he may be supposed to mistake the 
dose mentioned in the declaration 
for his own, and may therefore con- 
sistentiy enough plead that the dose 
in which the trespass was committed 
is his own freehold ; which is called 
by the several appellations of the 
common bar, bar at large, or blank 
bar (Step. PI. 250, 251). However, 
such pleas are now sddom used, for 
by R. G. T. T., 1853, pi. 18, in 
actions for trespass to land, the 
dose or place in which, &c., must 
be desigpiated in the declaration by 
name or abuttals or other descrip- 
tion, in failmre whereof the plaintiff 
may be ordered to amend, with 
costs, or give such particulars as the 
court or judge may think reasonable 

Board op Control. — ^This board, 
otherwise denominated the Board of 
Gommissioners for the affairs of 
If^dia, was established in 1784 for 
the purpose of biringing the adminiv- 
tration of the East Indies under the 
more effectual superintendence of 
the home government. It has been 
abolished by the 21 & 22 Vic. c. 106, 
which transferred to the Sovereign 
the Government of India, and 
enabled the Secretary of State to 
exerdse the powers theretofore exer- 
cised by the East India Company or 
the Board of Control (5 L. C. 130, 
131). 

Bona Notabilia. Formerly 
used of such goods as a party dying 
had in another diocese than that 
wherein he died, amounting at least 
to £5, which whoeyer had, must 
have had his will proved before the 
archbishop of that province, unless 
. by composition or custoln, other 
dioceses were authcniscd to do it,^ 
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where bona notdbiUa were rated at a 
greater sum. If« howeyer, a person 
liappened to die in another diocese 
than that wherein he lived, while on 
a journey, what he had about him of 
the value of £5 was not bona 
notabUia, The jurisdiction of the 
spiritual courts in respect of probates 
and administrations, has been trans- 
ferred to the Court of Probate and 
its district registries (20 & 21 V. c. 
77 ; 4 L. C. 166—169, 284; F. Bk. 
228). 

Bona Vacantia. Goods in 
which no one can claim' a property 
but the king; such as royal fish, 
shipwrecks, treasure trove, waifs, 
strays, the chattels of an intestate 
leaving no next-of-kin, &c. (1 Bl. C. 
298,299;5L. C. 2). 

Bond.. A bond or obligation is a 
deed whereby a person binds or 
obliges himself, his heirs, executors, 
and administrators, to pay a sum of 
money, or to do any other act within 
a certain time (5 L. C. 183, 196). 
The person who enters into a bond, 
and thus binds or obliges himself to 
do a certain act, is termed the 
obligor ; the party to whom the bond 
is given, is termed the obligee ; and 
the terms of the bond are generally 
such that the obligor must either 
perform the act specified therein, or 
submit to pay a penalty for non- 
performance of it; the amount of 
which penalty is always specified in 
the bond. There is usually, also, 
added what is termed a condition, 
which is simply a statement of the 
conditions which the obligor subjects 
himself to in the bond to which it is 
annexed. A bond is sealed the same 
as any other deed of importance, and 
hence it is called a specialty^ meaning 



an instrument of special at peculiar 
importance. The reqaidtes to make 
a good bond are, — ^that there should 
be an obligor and obligee, with a 
duty to be performed, to which the 
former is bound by sufficient words, • 
and that the instrument be duly 
executed. 

As to the duty and the words by 
which it is expressed, it has been 
laid down that these instruments, , 
being merely acknowledgments of 
debts, are not necessarily expressed 
in the usual technical form of a deed, 
but may be couched in any terms 
declaratory of the intention of the 
party to become bound, which will 
be sufficient, provided the instru- 
ment possess the other requisites; 
hence a mere memorandum, ^'I, 
A. B., have agreed to pay J. S. 
£20," has been held a good bond 
(Leon. 25). So the following writ- 
ing, ^* I do acknowledge to Edward 
Watson by me J£20 upon demand, 
for doing the work in my garden,'^ 
was held a good bond (Watson v. 
Sneed, Vent. 238). And these 
words, "I am content to give to W. 
£10 at Michaelmas, and £10 at 
our Lady-day,'' was determined to 
amount to an obligation, and an 
express engagement to pay (2 Leon. 
119). 

To make the execution of a bond 
valid, it must be written or printed 
on paper, vellum, or parchment, 
and must be sealed and delivered. 
But signing is not essential (see 1 
L. C. 100), or does it matter by 
what seal the impression is made 
(Vin. Abr. Fait* (H.); Perkins, 
132 ; Shep. Touch. 57) ; or, where 
there are several parties, if no raoie 
than one piece of wax beNiffixed 
(Ball V. Dunsterville, 4 T. R. 813). 
And if the bond be drawn purport- 
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ing to be executed by several parties, 
and only one execute it, it will bind 
him (Elliott v. Davis, 2 B. & P. 
838); or where it is executed by 
incompetent parties, as in the case of 
infants and ftme covertSy and com- 
petent- parties' (Roll. Rep. 41); 
though the incompetent parties will 
not be bound, yet the others will 
It is not necessary that the obligor 
should himself sod the bond, but 
anything that amounts to a recogni- 
tion by him of an tmpression already 
made to be his seal will be sufficient 
(Powell V. Blackett, 1 Esp. 97). 

No particular form is necessary 
for the delivery of a bond, the mere 
throwing it on a table, or any act or 
word from which the intention of 
the obligor to put the bond in the 
possession of the obligee may be 
inferred, is sufficient (Co. Litt. 
36 a; Cro. Eliz. 835). But where, 
on an issue of non est factum^ the 
jury found that the defendant signed 
and sealed the obligation, and laid it 
on a table, and that the plaintiff 
came and took it up, this was held 
not to be the defendants deed, 
without other circumstances found 
by the jury (Leon. 195 ; Cro. Eliz. 
122). A delivery to a third person, 
for the use of the obligee, makes 
the bond effectual from the instant 
of such delivery, although the 
person to whom the bond is de- 
livered be not the agent of the 
obligee (Alford v. Lee, Cro. Eliz. 
54 ; Doe. d. Gamons v. Knight, 
5 B. & C. 692). And in the case of 
a corporation, the affixing their seal 
without any delivery is sufficient 
(Vin. Abr. Fait, J.). 

Where a bond is delivered to a 
third person to be delivered to the 
obligee when he should agree to 
accept it upon the terms on which it 



is made, it is considered as an escrow, 
to be delivered to the obligee upon 
performance of the condition, and 
then tiikes effect from the original 
sealing and delivery ; and although 
the obligor and obligee are both 
dead before the condition performed, 
yet, upon the performance of it, the 
bond is good to charge assets 
(Graham v. Graham, 1 Ves. juri., 
274 ; Bac. Abr. Oblig. C). If the 
delivery were to the obligee himself 
as a bond upon condition performed, 
it would take effect immediately, 
notwithstanding the non-perform- 
ance of the conditions (Co. litt. SG 
a; Shep. Touch. 59; Vin. Abr. 
Fait, 0.). 

A bond will be good though it 
want a date, or have a false or 
impossible date ; for the date is not 
of the substance of the deed ; and the 
day of the delivery , and not the c/a/e, 
is the time from which it operates 
(2 Co. 5); so that though it be 
delivered before the day it is dated, 
it will be good, and may be declared 
on as of the date of its delivery (2 
Co. 4, 6 ; 3 Keb. 332). So a bond, 
bearing date in the time of a person's 
minority, if executed by him after 
attaining his majority, will bind him 
(Shep. Touch. 72). Where two 
persons, not being partners, are to 
give their bond to a third pei*aon for 
the payment of a /certain sum of 
money, and it is wished that in the 
event of the death of one of the 
obligors, the obligee should have a 
legal claim upon the deceased 
obligor's personal representative, the 
obligation should be several, or 
joint and several, and not joint 
merely. For it is holden that in 
the case of a joint contract by 
several persons, if one of the parties 
die, his executor or administrator is. 
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at law discharged from all liability, 
and the Burvivor or suryivors alone 
can be sued (2 Will. Ex. 1239, 2nd. 
ed. ; Godson v. Go., 6 Tau. 594 ; C 
Beav. 185; Calder v. Ru., 3 Br. 
& B. 302). And in equity the bond 
cannot be proved, as such, against 
th.e assets of the deceased obligor 
(Richardson y. Ho., 6 Beay. 185 ; 2 
Wm. Ex. 1486, 4th ed.). But if 
the contract be seyeral, or joint and 
several, the executor of the deceased 
contractor may be sued at law in a 
separate action (2 Will. Ex. 1240, 
2nd ed. ; May v. Wo., Freem. 248 ; 
Hall V. Hu., 2 Lev. 2^8; 3 Mer. 
619). Two important cases upon 
the Statute of Limitations deserve 
mention here : the first is, as to the 
efiect of an acknowledgment or part 
payment by one person on the 
lii^)ility of others, and second, as to 
the effect of an acknowledgment 
simpliciter without any promise to 
pay. Under the old law, an action 
upon a bond might have been 
brought at any time, subject to the 
plea of solvit ad diem or solvit post 
diem, and the law presumed satisfac- 
tion where no payment ^ad been 
made for twenty years. But if upon 
such plea there was evidence of part 
payment within twenty years, such 
evidence rebutted the presmnption 
of law otherwise arising ; it seems, 
though there is no precise authority 
to that effect, that any payment by 
a person having any interest, includ- 
ing a tenant for life, would have 
been sufiident to rebut such pre- 
sumption. The statute 3 & 4 W. 4, 
c. 42, imposes a peremptory bar to 
all actions after twenty years, with 
the exception in sec. 5, if any 
acknowledgment has been made 
either by writing, part payment, or 
part satisfaction. The further por- 



tion of the section shows that it was 
meant to reserve the remedy 
specially against the person acknow- 
ledging not treating the acknowledg- 
ment as setting the whole bond free, 
but only the action as to the 
particular party making the acknow-^ 
ledgment. lliere is no authority 
for saying that a bond comes within 
sec. 40 of the 3 & 4 W. 4, c. 27, the 
words of which section are, "any 
sum of money secured by any 
mortgage, judgment, or lien, or 
otherwise charged upon or payable 
out of any land or rent.*' The case 
carrying out these observations is, 
Roddam v. Mo. (6 W. R. 347). It 
appeared that F. M., tenant for life 
under the will of J. M., who had, in 
1826, given a bond to secure pay- 
ment of £300, paid interest upon the 
bond debt up to 1847. F. M. died 
in 1854. Upon bill by the bond 
creditor, after the death of F. M., to 
enforce payment of his debt : Held, 
that th3 bond debt was not charged 
upon or payable out of the lands 
within 3 & 4 W. 4, c. 27, s. 40 ; that 
F. M. was not the person liable to 
pay such bond debt, and had not by 
payment of interest kept it alive 
against the inheritance: Held also, 
that under 3 & 4 W. 4, c. 42, s. 5, 
the extension to creditors upon bond 
of the remedy to t\venty years after 
an acknowledgment by writing, or 
part payment, or part satisfaction, is 
as against the person makhig such 
acknowledgment only, and does not 
enable the creditor to sue upon the 
bond generally (Roddam v. Mo., 6 
W. R. 347). The second case points 
out tne distinction between simple 
contracts and specialties as to the 
requisites for taking a case out of the 
Statute of Limitations : in the case of 
a simple contract a mere acknow- 

F 
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ledgment if not raffident (Everett 
V. Bo., 6 L. C. 64 ; Smith v. Th., 21 
L. J. Q. B. 199) ; bat it is otherwise 
as to a bond. This was decided by 
y. C. Kindersley, he haying held: — 
1. That an admission in the answer 
of the representatiye of a debtor, that 
there is a bond debt of the amount 
dakned remaining unpaid, is snffi- 
eient under sec. 5 of the 8 & 4 W. 4, 
c. 42, to reyive such debt though 
statute run ; 2. That the said 5th 
section refers to any acknowledgment 
though such acknowledgment does 
not ainolmt to a cause of action or 
promise to pay (Moodie v. Ba., 7 
W. B. 278). 

Boin> POST osrr. A bond, the 
terms of which are to be performed 
after the death of a person therein 
named. 

Borough-english: The custom 
which preyails in some ancient 
boroughs and copyhold manors of 
lands descending to* the youngest son 
instead of the eldest (F. Bk. 6, 7 ; 3 
L. C. 56, 58). The custom applies 
to remainders and reversions passing 
by course of descent, and also to uses 
and executed trusts, but not to 
executory trusts; thus, where a 
8i)rrender ^as made of borough- 
English lands to the use of trustees 
in tnist, after payment of an annuity 
and some particular debts to sur- 
render the same to the use of the 
heirs of the body of the husband and 
wife, who had two sons : as this was 
a trust merely executory, the court 
directed a surrender to be made to 
the eldest son, as heir general by the 
common law (Starkey v. St., Bac.^ 
Abr. "Uses & Trusts," H. ; Bob. 
Gav. by Norw. 47, note). Where 
the surrender is made to a use it is 



different ; thus, where eopyhold land 
of the custom of borough-English 
was surrendered out of court to the 
use of a man and his heirs, the 
surrenderee died before admittance 
leaving two sons, and it was hdd, 
that the right descended to the 
youngest (Blunt v. Q., 2 Sid. 61; 
Yaughan v. At, 5 Burr. 2786; 
Bider v. Wo., 1 Sjiy & Jo. 644). 
The custom of borough-English is 
taken strictly ; therefore, the custom 
does not extend to the youngest 
brother without a special custom 
(Muggleton v. Ba., 17 L. T. 278 ; S 
L. C. 56, 58). Where lands in 
borough-English are given to a man 
and the heirs of his body, the young- 
est son will take in tail (Doe v. Ga., 2 

B. & Ad. 87 ; Trash v. Wo., 4My. & 

C. 324). So where such lands are let 
to a man and his heirs during the life 
of another, and the lessee dies in the 
lifetime of cestui que vie, the 
youngest son will be entitled to the 
lands (Bob. Gav. b. 1, ch. 6; 2 
Man. & By. 251, n.). Though 
remainders and reversions passing 
in course of descent go to the 
youngest son, this is not the case 
where a remainder is limited to the 
heirs or right heirs of a person, by 
reason whereof such hdrs would be 
considered to take by purchase. 
Thus, if borough-English lands 
were, prior to the 3 &"4 W. 4, c. 
106, granted or devised to A. for 
life, remainder to the heirs or right 
heirs of J. S., who has issue two 
sons, and dies, and afterwards the 
tenant for life dies, the eldest son of 
J. S. was intitled to the land, for he 
took the remainder by purchase and 
not by descoit (Rob. Gav. b. 1, ch. 
6). But now, under the 3 & 4 W. 
'4, c. 106, s. 4, the result is different, 
for by that statute, where a limitation 
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if made by a stnmger, either by 
deed or will, to the right heirs or 
ike heirs of A., the descent must be 
Iraoed from A. as if he had been the 
purchaser, so that the youngest son 
of A. will, it should seem, take the 
land. And by sec. 8 of the same 
statute the result will be the same 
where the owner of the lands limits 
them by any assurance to himself 
and heirs or to his heirs, for m such 
ease the statute provides that the 
owner shall be considered as the 
pnrchaser. This is stated differently, 
but erroneously, in the last edition 
of RobinBon's G«yelkind, p. 70, 
note. But where a testator devises 
the lands to his heir, as the heir 
now takes as devisee (3 & 4 W. 4, c. 
106, 8. 8) and not as heir, the eldest 
son vnll be intitled, he being the 
common law heir, and taking as the 
persona designata. These points, 
which are of some novelty and 
importance, will be more fully 
explained in an article in the Law 
Chbonicle. The course of descent 
cannot be altered by the owner's 
grant or devise ; that is, he cannot 
impress upon the land a course of 
descent according to the common 
law (2 W. Bl. R. 1228). By the 
15 & 16 y. c. 51, 8. 34, enfranchised 
copyholds h^d in borough-English 
cease to be subject to the custom of 
iwrough-English (see also 4 & 5 V. 
c. 35, s. 79). The custom binds the 
sovereign (Rob.'Grav. b. 2, ch. 4, 
note by Norw.). The sovereign 
cannot by his patent grant or limit 
that freehold lands shall be of the 
nature of borough-English, and 
descendible to the youngest son : in 
fac^ the tenure cannot begin at this 
day (Bob. Gav. b. 1, ch. 5). Never- 
theless, the sovereign or any private 
person may limit freeholds descend- 



ible according to the course of the 
common law to the heirs of a person,' 
as A., '^ according to the custom of 
borough-English," and the youngest 
son would, at least, prior to the 8 & 
4 W. 4, c. 106, have taken the lands, 
the words being adescriptio personv : 
still the son would have been in as a 
purchaser and not by descent, so 
that it is true that the tenure of 
borough-English cann6t now be 
originated. 

BonoMBT is in the nature of 
a mortgage of a ship, when the 
owner takes up money to enable (F. 
Bk. 212) him to carry on his voyage, 
and pledges the keel or bottom of the 
ship (partem pro toto), as a security 
for the repayment.. In which case 
it is understood, that if the ship be 
lost, the lender loses also his whole 
money; but, if it return in safety, 
then he shall receive back his 
principal, and also the premium or 
interesfagreed upon, which is always 
larger than on ordinary loans of 
money. And this is allowed to be a 
yalid contract in all trading nations, 
for the benefit of commerce, and by 
reason of the extraordinary hazard 
run by the lender ; and in this case 
the sldp and tackle, if brought home, 
are answerable (as well as the person 
of the borrower) for money lent (2 
St. C. 91, 4th ed.; F. Bk. 212; 2 
Bl. C. 467). By the 19 G. 2, c. 37, 
it is provided, that, in the East India 
trade, the lender of money on 
bottomry, or at respondentia, shall 
alone have the right to be insured 
for the money lent, and the borrower 
shall, in case of a loss, receive no 
more upon any insurance than the 
surplus. of his property above the 
value of his bottomry or respondentia 
bond (Selw. N. P. 1036, 11th ed.). 
f2 
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It has been above stated that the 
owner takes up money upon 
bottomry, but it must be borne in 
' mind, that in a foreign country, in 
the absence of the owners, the master 
may take up money upon bottomry 
for the use of the ship ; as where a 
ship, being on a voyage from Bengal 
to London, was obliged to put back 
to Bombay to repair (Selw. N. P. 
1034, 11th ed.). The master of a 
ship has authority by law to pledge the 
credit of his owner, resident in Eng- 
land, for money advanced to the mas- 
ter in an English port where the 
owner has no agent, if such advance 
of money was necessary for the pro- 
secution of the voyage ; and whether 
it was so or not is a question for the 
jury (Arthur V. Ba., 6 M. & W. 138). 
Mr. Just. Patteson, in Johns v. Si. 
(2 Q. B. 425), said, ''I held m 
Arthur v. Ba., that, to justify the 
master in borrowing, it is not 
necessary that the occasion should 
arise in a foreign country ; but the 
case must be one of pressing 
necessity, and where the master and 
owner cannot communicate without 
very great prejudice and delay.*' 
The necessity for such communica- 
tion, when possible, was enforced in 
Wallace v. Fi. (7 Moo. P. C. 408; 
4 L. C. 270). Some important 
points were decided in the late case 
of The Royal Arch (6 W. B. 191 ; 4 
L. C. 270), and among others the 
following: that a bottomry bond 
cannot be granted for a debt incurred 
on a former voyage; that a bond 
may be given, though money has 
not actually been advanced, to a 
person who has pledged his own 
credit for the expenses incurred ; 
that the master cannot, even Avitli 
the consent of the owner, grant a 
bottomry bond suable in the High 



Court of Admiralty, upon a British 
ship lying in a Britisk port for a new 
voyage (4 L. C. 270). Whilst \he 
usury laws were in force, it was 
allowed on a bottomry bond to take 
more than the legal rate of interest 
by way of recompense for the risk 
run. This recompense was in the 
civil law properly termed ** periculi 
pretium." The term "bottomry," 
is. derived from the original language 
of the agreement, which merely 
mentioned the keel or bottom of the 
ship ; but the expression was always 
considered as used figuratively — 
namely, pars pro toto. This agree- 
ment is sometimes made in the form 
of a deed-poll, called a bill of 
bottomry, executed by the borrower, 
and sometimes in the form of a bond 
with a penalty. It has been said, 
that such instruments being in the 
language of commercial men, and 
not of lawyers, should receive a 
liberal construction, to give effect to 
the intention of the parties (Simonds 
V. Ho., 3 B. & Ad. 60). 

Bound Bailiffs. Sheriff^s offi- 
cers, who serve writs, make arrests, 
&c. The sheriff being answerable 
for the misdemeanors of thes^ bailiffs, 
they are therefore usually bound in 
an obligation with sureties for the 
due execution of their office, and are 
thence called bound bailiffs (1 Bl. 
C. 345, 346 ; 2 St. C. 639 ; wUe, p. 
46;10Ad. &E1. 23). 

Breach. The breaking or vio- 
lating of any thing, either by com- 
mission or omission ; thus, breach of 
close is the unlawful entry on 
another person^s soil or land, or 
close, technically termed trespass 
quare clausum fregit (3 St. C. 488)'; 
breach of covenant is the non-per- 
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formauce of any coyenant agreed to 
be performed, or the doing of any 
act covenanted not to be done (1 St. 
C. 492, 617; F. Bk. 136, 146); 
breach of duty, the breaking or 
violating any duty ; breach of peace, 
the breaking or disturbing of public 
peace (4 St. C. 314); breach of 
XK>und, the breaking any pound or 
place where cattle or goods are 
deposited (3 St. C. 348) ; breach of 
contract or promise, the breaking or 
non-performance of one's contract 
or promise (3 St. C. 520) 4th ed.). 

Breaches, Assignxng. At com- 
mon law, the judgment for plaintiff 
in debt on bond, was, in all cases, 
that he should recover his debt. In 
cases where the bond was condi- 
tioned, not for the payment of 
money, but for the doing of some 
collateral act, such as the perform- 
ance of covenants in another deed, 
or the like, this practice was often 
very inconvenient, sometimes very 
unjust. To remedy this, by the 
8 & 9 W. 3, c. 11, 8. 8, in actions on 
bond, or any penal sum, for non- 
performance of any covenants or 
agreements contained in any deed 
or writing, the plaintiff shall assign 
breaches, and the jury shall assess 
damages for the same. . It is imma- 
terial whether the agreement, &c., 
be contained in the condition of the 
bond, or some other instrument. It 
extends to an annuity bond; to a 
bond conditioned to perform an 
award ; or to pay money by instal- 
ments ; or to perform any covenant 
or agreement in any other deed or 
instrument. But it does not extend 
to a warrant of attorney to secure 
an annuity ; nor a post obit bond ; 
nor to bail bonds ; nor to replevin 
bonds ; nor to bonds conditioned for 



the payment of any gross sum of 
money (1 W. Saund. 68 ; 2 Id. 
187 a.). ,The declaration either 
states only the penal part of the 
bond, as in the case of conunon 
money bonds, or it sets out also 
the special conditions and alleges 
breaches. The allegation of breaches 
is either in the declaration or repli- 
cation by way of assignment, which 
is traversable, or, in certain cases, 
by way of suggestion, which is not 
traversable, but must be proved in 
order to obtain an assessment of 
damages. The 8 & 9 W. 3, c. 11, is 
unaffected by the C. L. P. Act, 
1852, s. 96, ^*as to the assignment 
or suggestion of breaches," or "as to 
judgment for the penalty as a secu« 
rity.*' The only difference is, that 
instead of setting out the conditions 
on oyer where breaches are not 
assigned in the declaration, the de- 
fendant must now set out the condi- 
tions as part of his plea if he intends 
to plead performance. Where issues 
are joined on the alleged breaches, 
the proof wiU, of course, depend on 
the allegation traversed. Where 
breaches are suggested, the evidence 
is the same as on a writ of inquiry, 
except that the truth of the breaches 
as well as the damages must be 
inquired into, and thereupon the 
defendant may then controvert the 
breaches or any of them ; but he 
cannot show excuse of performance, 
for that might have been pleaded 
by him at first (see Canterbury v. 
Ro., 1 C. & M. 690; Webb v. Ja., 
8 M. & W. 645). Where the 
breaches have been suggested on 
the roll after judgment for the plain- 
tiff it is necessary to give some 
evidence that the bond produced, 
and in 'which the conditions are 
contained, is the same as that ott 
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: which judgment has heen obtained; 
for this purpose it is snffident if the 
attorney for the phiintiff testifies 
that the bond produced is the instm- 
ment delivered to him to bring the 
action on, and that he knows of no 
other of the same date, and the 
attesting witness need not be called 
(Hodkinson y. Ma., Feake Ey. 287, 
5th ed. ; 2 Camp. 122). The jury 
find nominal damages and costs, as 
well as damages on the breaches, 
but the plaintiff cannot recover 
more than the amount of the 
penalty and costs (Wilde v. CL, 6 
T. B. 303; Banscombe v. Sc, 6 
Q.B. 13). 

Breach of Frivilbge. A 
breach of privilege is a contempt of 
the High Court of Farliament, whe- 
ther relating to the House of Lords 
or the House of Commons. Both 
branches of the Legislature act on the 
same grounds ; both declare what are 
and what are. not breaches of their 
privileges, when the question is 
raised, and both punish, by commit- 
ment or otherwise, as the courts of 
law and equity do for contempt 
(Stockdale v. Ha., 9 Ad. & El. 253). 
The most important of the privileges 
of Farliament are — 1. Frivilege of 
speech ; 2. Freedom from arrest in 
civil suits (2 St. C. 346— -352, 4th 
ed. ; F. Bk. 16, 17). Resistance to 
the officers of the Houses of Farlia- 
ment has in almost all cases been 
treated as a breach of the privileges 
of Farliament. However, it is now 
settled, that when a person sued in 
a court of law for an alleged violation 
of private right pleads that the act 
was done under the authority of 
either House of Farliament, the 
court of law is not precluded, on the 
ground of parliamentary privilege, 



«fir6m considering whether the 
authority of the House constitntea, 
in point of law, a sufficient justifica- 
tion of the act, nor from giving 
judgment in fiivour of the plaintiff, 
if it considers the justification in- 
sufficient (Stockdale v. Ha., 11 Ad. 
& El. 253 ; Howard v. Go., 10 Q. B. 
359). The presence of strangers b 
a breach of privilege, though per- 
niitted on sufferance ; and formerly, 
to take a note of any of the pro- 
ceedings was a high act of contempt, 
although now the representatives of 
the newspaper press are not only 
allowed to be present for that 
purpose, but have a gallery to 
themselves in each house, and every 
accommodation afforded them which 
the courtesy of the chief officers of 
both can render. 

BREAKIXa OPEN DoORS, Ab- 

RESTS. The maxim of the civil law 
is, ^^ Nemo de domo suft ettrahi 
debet;'' of the English law it is, 
^' Every man's house is his castle" 
(Semayne's Ca., 5 Co. Rep. 91). 
An officer, in the execution of civil 
process at the suit of a subject, is not 
justified in breaking open the outer 
door of a house in which the party 
against whom the process is issued, 
or the goods of such party, is or are, 
but having once gained admission 
into the house the officer ma/ break 
open inner doors (3 St. C. 654, 657, 
4th ed.; Chit/ Archb. Fract. 549, 
8th ed. ; Fugh v. Gr., 7 Ad. & El. 
827 ; Morrish v. Mu., 13 M. & W. 
52). So, if having made an arrest, 
the party escape from the officer, 
the latter may follow his prisoner, 
and break open the outer door, if 
necessary (Broom's Max. 327, 2nd 
ed. ; Ago K. M. v. Qu., 3 Moo. 164 ; 
4 L. C. 176; Com. L. Fract. 89, 
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258; Sandon y. Je., 6 W. R. 
An offiicer jnaj break open the onter 
door, in order to execute a warrant 
for treason, felonj^^or actual- breach 
of the peace, if, on demand, admit- 
tance cannot otherwise be obtained 
(1 Chit. Cr. L. 49; Rawlins v. EL 
16 M. & W. 172). So a constable 
maj without warrant, in cases of a 
reasonable charge of treason, or 
felony, or of a dangerous wounding 
whereby felony is likely to ensue, 
or upon his having a reasonable 
suspicion that any of such offences 
have been committed, after demand; 
break open an outer door to arrest 
the party so charged or suspected; 
But a private person cannot, on mere 
suspicion, justify breaking open an 
outer door in even a criminal case 
(4 St. C. 410, 412, 413, 4th ed. ; 4 
Bl. C. 292; Smith y. Sh., 3 C. B. 
142). An officer may, if necessary, 
break open an outer door, in order 
to execute a habere facias posses- 
sionem on a recovery in gectment. 
So in the execution a warrant from 
a county court in a proceeding for 
the recovery of tenements under tiie 
statutes (Broom^s Max, 823, 324). 
In the case of goods fraudulently 
removed to' avoid a distress for rent 
then due, the outer door of the 
house to which the goods have been 
removed may be broken open 
(Woodf. L. & T. 337, 6th ed.).^ The 
privil^e attaching to the outer 
door is confined to a person's 
dwelling-house, and does not extend 
to bams or outhouses unconnected 
therewith (Penton y. Br., 1 Sid. 
186). 

Breyiates of Bills. A bre- 
viate of a bill in Parliament is an 
epitome of its contents. In com- 
pliance with an order of the House 



of Commons, made in 1651, with 
every bill whidi is printed a brevi- 
ate of its provisions is also prepared 
and printed, in order that such pro- 
visions may be ascertained without 
the trouble of reading the hill itself 
in ettenso. « 

Bribers. The crime of offering 
or taking any undue reward or 
remuneration to or by any judge or 
public officer of the Crown with a 
view to influence his behaviour. 
The taking; such reward is as much 
bribery as the offering it. The 
offence is not confined, as some 
have supposed, to judicial officers 
(4 Bl. C. 140). With respect to 
bribery at ekctioru^ the 17 & 18 V. 
c. 102 (continued until 1859 ; 5 L. C. 
157), enacts that the offence shall 
be, as r^ards the briber and bribee, 
a misdemeanor, and that in addition 
to the fine or imprisonment conse- 
quent on the misdemeanor, the 
former shall be liable to forfeit 
£100, and the latter, £10. 

Bridges. The expense of main- 
taining bridges is defirayed, not by 
the parishes, but by the counties at 
large, in which the bridges are 
situate (R. y. Southampton, 17 Jur. 
254; 21 L. J. M. C. 201 ; see 4 & 5 
V. c. 49 ; 13 & 14 V. c. 64). And 
this is 80 as to bridges built by a 
private individual before 43 G. 3, e. 
59, if the public use the same (14 
Jur. 956 ; M*Kinnon v. Pe., 18 Jur. 
513 ; 1 L. C. 60). And where the 
parish is bound by prescription (as 
is sometimes the case, 4 B. & Ad. 
62) to repair a bridge, there is a 
statutory provision which' gives 
efiect to any contract between the 
county and the parish, for perform- 
ing the repairs in future at the 
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expense of the former, and relieving 
the latter from the charge. The 
liability of the county at common 
law extended not only to the bridge 
itself, but to 80 much of the road as 
passed over it, and even to so much 
as formed its ends or approaches. 
And by 22 H. 8, c. 5 (14 Jur. 956), 
the county was bound to repair three 
hundred feet either way from the 
bridge. And this is still the state of 
the law as to all bridges built prior 
to 5 & 6 W. 4, c. 50. But by sec. 
21 of that act, it is provided that in 
the case of all bridges iherea/ltt to 
be built, the repair of the road itself 
passing over or adjoining to a bridge 
shall be done by the parish or other 
parties bound to the general repair 
of the highway of which it is a part ; 
the county still being, nevertheless, 
subject to its former burden as 
regards the walls, banks, or fences 
t)f the raised causeways, and raised 
approaches to any bridge, or the 
land arches thereof (3 St. C. 233, 
4tli ed. ; 13 Jur. 422; 1 L. C. 60. 
As to repair of bridges, ratione 
tenursB, see 2 G. & D. 435). Where 
a public bridge is out of repair, and 
the liability to repaur it is disputed, 
the usual mode of proceeding is by 
indictment. Where the grand jury 
have wrongly refused to find a bill, 
an information may be filed (see R. 
V. Upton, 11 Jur. 306; R. v. Barn- 
wood, 16 L. J. M. C. 84). The 
indictment is to be preferred, by 
order of the justices, against the 
parish or party charged before them, 
at the next assizes or quarter sessions 
for the coimty or place where the 
highway, is situate (5 & 6 W. 4, c. 

50, s. 95j amended by 4 & 5 Y. cc. 

51, 59). And it has been decided, 
that a justice of the peace, eithen 
ii|K)ii his own view or upon informa- 



tion upon oath, may make a present- 
ment of any county bridge not duly 
repaired to the sessions; the 
provision to that effect in the 13 G. 
3, c. 78, s. 24, though repealed by 
the 5 & 6 W. 4, c. 50, being incor- 
porated in the 43 G. 3, c. 59, s. 1, 
which is not repealed (R. y. Brecon, 
13 Jur. 422; 18 L. J. M. C. 123). 
No action will lie against a county 
surveyor by an individual to recover 
damages for a personal or pecuniary 
injury, resulting from the non-repair 
of the county bridge (M^Eannon v. 
Pe., 18 Jur. 513 ; 23 L. J. M. C. 
97). It has been decided that 
bridge-tolls, which do not arise from 
the mere user of lands, but are 
granted to a bridge company, as a 
franchise, by act of Parliament, are 
hereditaments of themselves, and 
liable to be assessed as toUs -to the 
land tax (Charing Cross B. Co. v. 
Mi., 1 Jur. N. S. 608; 24 L. J. 
Q.B.74). 

Brief. An abridgment of a 
plamtiff*s or a defendant's case 
written out for the instruction of 
counsel on a trial or hearing. Whea 
a plaintiff in an action has made up 
his mind to try it, he must prepare hia 
briefs and evidence. The brief con- 
tains a statement of the proceedings 
in the action (called the pleadings), 
a brief history > of the cause of the 
action, and the evidence that he has 
to support it ; and this is delivered 
to the counsel whom the party 
intends to employ (Snuth'a Action 
at Law, 73). 

Brokers. There are various 
sorts of brokers. The sale of goods 
is frequently effected by a broker, 
being an agent remunerated by a 
conunission, having no possession or 
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apparent ownership of the goods, 
and acting ostensibly as an agent 
between two contracting parties 
(2 St. C. 76, 4th ed.). In the city 
of London (2 L. C. 337), brokers 
must be licensed by the mayor and 
aldermen before they can lawfully 
carry on business (See 'Robinson y. 
Ki., 25 L. J. Ch. 441 ; 2 Jur. N. S. 
294). A broker acting for two 
principals, like an auctioneer, is the 
agent of both, and a memorandum 
made by him of the bargain is a 
sufficient compliance with s. 17 of 
the Statute of Frauds to make the 
contract of sale binding on each 
priiJcipal (Simon y. Me., cited in 
7 Ea., 569). In like manner, the 
memorandum in a broker*s book, 
and the bought and sold notes 
transcribed therefrom, and deliYered 
to the buyers and sellers respec- 
tiYely, are sufficient to bind the 
bargain, the broker being considered 
the agent of both parties (Selw. 
N. P. 870 n., 11th ed.). K the- bro- 
ker dellYer a different note of the 
contract to each party contracting, 
there is no Yalid contract. Each is 
bound by the note which the brok«»r 
deliYers ; and if different notes are 
giYen to the parties, neither can 
understand the other (per Gibbs, 
C. J., Holt's N. P. C. 172; Greg-, 
son Y. Ru., 737 ;' Cowie y. Re., 
5 Moo. P. C. R. 232 ; Rose. Ey. 
347, 9th ed.). JThe notes are said 
to be (if not the contract itself), the 
proper evidence of the contract, and 
they are admissible, though the 
entry in the broker's book has 
neYcr been signed by him (Goom y. 
Af., 6 B. & C. 117). But if the entry 
in the book has been sighed, it is 
questionable whether this is not the 
best CYidence, as being the original 
entry of the contract, the bought 



and sold notes being (strictly) only 
notices of what has been dene by 
the broker (Sieve wright y. Ar., 
17 Q. B. 115 ; Rose. Ey. 847, 7th 
ed. ; Selw. K P. 871, 11th ed.). 
Alterations in the note by either 
party will be fatal (see Moore y. 
Ca.,'23 L. J. Ex. 310)' 

There are brokers who are also 
styled appraisers, and whose inter- 
ference is necessary in some trans- 
actions; as on a distress for rent 
before sale, the distress must be 
appraised by two sworn appraisers 
or brokers (see Allen y. F1., 10 
Ad. & El. 640, over-ruling Fletcher 
Y. Sa., 1 M. & R. 375 ; Selw. N. P. 
682—685, and notes, 11th ed.). 
The fees of such brokers are regii-^ 
lated by statute. The broker 
makitig the distress must furnish a 
copy of his charges (Hart v. Le., 
1 M. & W. 560 ; 57 G. 3, c. 93, s. 
6 ; 3 St. C. 350, 351, 4th ed.). 

iS/ocA;-brokers must in London, 
be licensed, as above-stated, and 
unless so licensed^ they cannot main- 
tain an action for commission^ &c., 
for buying and selling stock (Cope 
Y. Ro., 2 M. & W. 149; Rose. Ey. 
425, 7th ed. ; Com. L. Princ. 198, 
et seq.). As stock is usually sold 
for re4dy money only, a broker 
em^ftbyed to sell stock cannot sell it 
on credit, without a special authority, 
although acting boM fide and with 
a View to the benefit of his principal 
(Wiltshire v. Sj., 1 Qampb. 258). 
A person who employs a broker 
on the stock-exchange impliedly 
gives lim alithority to act in W 
cordance with the rules there estab- 
lished, although such principal may 
himUlf be ignorant of the rules 
(Sutton Y.' Ta., 10 Ad. & EL 27 ; 
Selw. K P. 820, 11th ed.). 

A bUl'hrokiei is not a person 
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known to the law with certain pre- 
scribed duties, but his employment 
is one depending entirely on the 
coarse of dealing. It may differ in 
different parts of the country ; it 
may have bounds more or less ex- 
tensiye in one place than in another. 
What is the nature of his powers 
and duties in any instances is a 
question of fact, and is to be deter- 
mined by the usage and course of 
dealing in the particular place. A 
bill hroker, who receives a bill 
merely for the purpose of procuring 
it to be discounted for his customer, 
has no right to mif it with bills of 
his other customers, and to pledge 
the whole mass as a security for the 
advance of money (Haynes y. Fo., 
2 Cr. & M. 239 ; Foster v. Pe., 6 
Tyr. 266; Sdw. N. P. 822, 11th 
ed.). A bill-broker who takes a 
forged bill to a money-dealer to be 
discounted, although he does not 
indorse the bill, and is not cognisant 
of the forgery is liable to repay the 
money receiyed for the bill (Gumey 
y. Wo., 1 Jur. N. S. 828 ; 24 L. J. 
Q. B. 46). 

A broker, as above stated, is not 
trusted with the possession of the 
goodsj and he ought not to sell in 
his own name. The principal who 
trusts a broker has a right to expect 
that he will not sell in his own 
name. The buyer cannot, therefore, 
set off a debt due from the broker 
to him in action for the price by the 
principal (Baring v. Co., 2 B. & Al. 
137 ; Ro8c.*Ev. 457, 7th cd. ; Selw. 
N.P. 821, 822, llthed.). 

A broker contracting in such a 
form as to make himself personally 
responsible,, cannot afterwards, whe- 
ther his principal were or were not 
known at the time of the contract^ 
relieye himself from that responsi- 



bility (Jones y. Li.. 6 Ad. & EL 
490; Humfrey y. Da., 26 L. J. 
Q. B. 127 ; H^sgins y. Se., 8 M. & 
W. 845 ; ^Selw. N. P. 828, Uth ed. ; 
Bose. £y. 858, 7th ed.). 

In an administration-suit, the 
amount of the forfdtuse of a broker's 
bond was held to be equitable assets 
for the benefit of all the ereditors, 
and not merely for those in respect 
of transactions of brokerage (T^aish 
y. Bryant, 6 W. B. 573; 4 Jur. 
N. S. 550). 

As to pledges or fraudvUnt deaUnffs 
by brokers, see 2 L. C. 887 ; 4 L. C. 
154—156 ; ante, pp. 14, 15, 50, with 
respect to agents and bankers, which 
will apply to brokers (F. Bk. 322 — 
324 ; 4 L. C. 154^156 ; 4 St. C. 
200—202, 4th ed. ; 4 G. 4, c 88; 6 
G. 4, c 94 ; 5 & 6 Y. c 89). The 
provisions of these last statutes may 
be thus concisely stated : — 

Advances, jrc., to brokers or factors, 
jrc, entrusted with the goods on 
which they have obtained advances, 
without knowledge of their agency 
character, are effectual against the 
real owner of the goods. Sales of 
goods by a person entrusted with a 
bDl of lading, &c., are in similar 
circumstances, also effectual. 

Payments to agents entrusted with 
goods are effectual, though the party 
purchasing from, and paying them, 
had notice of the agency, the. same 
being bon& fide. 

Pledge by agent of goods entrusted 
to him, by way of security for ad- 
vances, are valid against the real 
owner though the pledgee had notice 
of the agency, but not that he had 
no authority so to pledge or his 
acting malft fide. To deprive the 
pledgee of the protection of the- 
above provision he must be fixed 
with knowledge that the agent is* 
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aeting malft fide, and beyond his 
authority, and no mere suspicion 
will amount to notice, nor will the 
knowledge that the agent has power 
to sell the goods constitute notice 
that he has not power to pledge 
them (Navielshaw y. Br., 16 Jur. 
979; 21 L. J, Ch. 908). 

Budget. The general financial 
statement, annually made by the 
Chancellor of the Exchequer in the 
House of Commons, is so termed. 
It usually embraces a review of the 
income and expenditure of the last 
year, as compared with those of 
preceding years ; remarks upon the 
financial prospects of the country ; 
and an exposition of the intended 
repeal, modification or imposition 
of taxes during the session ; a detail 
of the current expenditure during 
the current period, with its grounds 
of justification ; an account of all 
operations relating to the national 
debt, and finally the excess of income 
over expenditure, or vice yers&, as 
the case may be, accompanied by 
such . observations as the occasion 
m^y seem to require (Dodd*s Pari. 
Comp. 70; May's Treat, of Pari. 
831). 

Bxtkoags Tenure. Tenure in 
burgage is described by Glanvil, and 
is expressly laid down by Littleton, 
to be but tenure in socage : and it is 
where the King or other person is 
lord of an ancient borough, in which 
the tenements are held by a rent 
certain, and in which certain pecu- 
liar customs exist ; as that the lands 
shall descend to the youngest son; 
that the wife shall have dower of all 
her husband's lands ; that the lands 
were always devisable (1 St. C. 211 — 
214c, 4th ed.). It is, indeed, only a^ 



kind of town socage ; as common 
socage, by which other lands are 
holden, is usually of a rural nature. 
A borough is usually distinguished 
from other towns by the right of 
sending members to Parliament; 
and where the right of election is 
by burgage tenure, that alone is a 
proof of the antiquity of the borough. 
It is therefore a tenure proper to 
boroughs, whereby the inhabitants 
by ancient custom hold their lands 
or tenements of the King, or other 
lord of the borough, at a certain 
yearly rent (2 Bl. C. 82). 

Burgesses. Properly the in- 
habitants or persons in trade within 
a borough; but now those are 
usually called burgesses who serve 
in Parliament for any such borough 
or corporation (1 Bl. C. 174). By 
the Municipal Corporation Act 
(5 & 6 W. 4, c. 76), the definition 
of a burgess in the boroughs com- 
prised in the Act is a male person 
of full age, not an alien, nor having 
received within the last twelve 
months parochial relief, or alms, or 
pensions, or charitable allowance 
from the charitable trustees of the 
borough; who, on the last day of 
August in any year shall have occu- 
pied any house, warehouse, counting 
house, or shop within the borough 
during that year and the whole of 
the two preceding years; and 
during such occupation shalKalso 
have been an inhabitant householder 
within the borough or within seven 
miles thereof; and shall during such 
time have been rated to all rates for 
the relief of the poor, and have paid 
all such rates and all borQugh rates 
in respect of the same^ premises, 
except those payable for the last six 
calendar months .; and shall be duly 



76 



BUR 



BUB 



inrolled in that year as a burgess on 
the burgess-roll (3 St. C. 162, 153, 
4th ed.). 

Burglary. A burglar is one 
th. by night breaks and enters into 
another's dwelling house with intent 
to commit a felony. Burglary, 
therefore, must be, first, in the 
n^ht'time, that isj by 7 W. 4, and 
1 y. c. 86, s. 4, after nine of the 
clock in the evening, and before six 
of the clock in the morning ; se- 
6ondly, the crime must be committed 
in a mansion or dwelling-house, or 
in a building communicating there- 
with ; for by 7 & 8 G. 4, c. 29, 
s. 13, no building, althouigh within 
the same curtilage with the dwell- 
ing-house, shall be deemed part 
thereof for the purpose of burglary, 
unless there shall be a communica- 
tion with such building and dwelling- 
house, either immediate or by means 
of a covered and enclosed passage 
leading from one to the other; 
thirdly, there must, in order to make 
it burglary, be both a breaking and 
an entry to complete it, or a break- 
ing out after an entry to commit 
felony, or being therein and com- 
mitting a felony (7 & 8 G. 4, c. 29, 
8. 11) ; fourthly, the breaking and 
entry must be with a felonious intent 
4 Bl. C. 224, et seq. ; 4 St. C. 174 
--180, 4th ed. ; 3 L. S. M. N. S. 
183). By the 7 & 8 G. 4, c. 29, if 
any person enter the dwelling-house 
of another with intent to commit 
felony, or being in such dwelling- 
house shall commit any felony, and 
shall in either case break out of the 
said dwelling-house in the night- 
time, such person shall be deemed 
guilty of burglary. As to what 
constitutes an entry into a dwelling- 
house, it has been decided, that 



entering through an open window, 
although with a felonious intent, 
will not constitute burglary, but 
pushing up an unfastened window 
with such intent will be a sufficient 
breaking to constitute burglary 
(4 Stew. Com. 258 ; Bjeg. y. Hyams, 
7 C. & P. 441 ; Archb. Cr. PL & 
Ey. 304, 8th ed.). An entry 
through a hole in the roof of a house, 
although left for the purpose of 
letting in light, will not constitute 
housebreaking;, although an entry 
through a chimney will, for that is 
as much closed as the nature of 
things will permit (B. v. Lewis, 2 C. 
& P. 628). An entry by lifting up 
a flap to a cellar, which flap is no 
otherwise secured than by its own 
weight, constitutes a burglary (R. v. 
Russell, 1 Moo. C. C. 377 ; 1 Exam. 
Answ* p. 15, No. IX.). On the 
trial of an indictment for burglary, 
the prosecutor must prove — 1. Ihe 
l)reaking ; 2. The entering (if the 
indictment be for breaking and 
entering) ; 3. That the house broken 
and entered was a mansion-house — 
i. e., either a dwelling-house, or 
some building between which and 
the dwelling-house there was a 
communication, either immediate or 
by means of a covered and inclosed 
passage leading from one to the 
other (7 & 8 G. 4, c. 29, s. 13); 4. 
That the breaking and entry, or 
breaking' out, were in the night- 
time — t. e., between nine in the 
eyening and six in the morning (1 
V. c. 86, s. 4), 6. That the break- 
ing and entry were with the intent 
to commit a felony, or the being in 
and committing a felony, and after- 
wards breaking out (Archb. Cr. PL 
& Ev. 297—311, 10th ed. ; Roscoe's 
Ev. 802, et seq., 2nd ed.). There 
exists much contradiction in the 
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cases respecting proof of entry, as 
.the two following cases will show. 
On an indictment for burglary 
where any part of the person of the 
prisoner is within the dwelling- 
house, no matter with what imme- 
diate intent, there is a sufficient 
entry to constitute the offence, and, 
therefore, where the hand was proved 
to have been inside the house; it 
was held immaterial whether it was 
there for the purpose of lifting up a 
window or of abstracting property. 
But where no part of the prisoner's 
body is inside the premises, but he 
introduces an instrument within it 
for the mere purpose of effecting an 
entry, and not with any other ob- 
ject, semhle, the entry is not complete 
(Reg. V. O'Brien, 4 Cox, 398). On 
an indictment for burglary, it was 
proved that the legs of the prisoner 
were seen hanging about a foot from 
the ground, from a window, and no 
other part of his body was visible 
till he jumped down and ran away. 
It was held by Coltman, J., that 
though it appeared there was a hole 
broken in the window large enough 
to admit a man*s head and shoulders, 
there was no evidence to show that 
there had been any actual entry, no 
property being lost (llfcg. v. Meal, 
3 Cox, 70). If there be any doubt 
as to the nature of the building 
broken and entered, a count may be 
inserted for breaking and entering 
a building within the curtilage ; for 
the 7 & 8 G. 4, c. 29, s. 14 (amended 
by 1 V. cc. 86, 90), enacts, that if 
any person shall break and enter 
any building, and steal therein any 
chattel, money, or valuable security, 
such building being toithin the cur- 
tilage of a dtpelling-house, and occu- 
pied theremtb, but not being part 
thureof according to the provisions 



of the above 13th section, every such 
offender being convicted thereof, 
either upon an indictment for the 
same offence, or upon an indictment 
for burglary, house-breaking, or 
stealing to the value of five pounds 
in a dwelling-house, containing a 
separate count for such offence, shall 
be liable at the discretion of the 
court to penal servitude for any term 
not exceeding fifteen years, nor less 
than ten, or to be imprisoned for any 
term not exceeding three years, to 
which imprisonment, hard labour, 
and solitary confinement may be 
superadded (16 & 17 V. c. 99 ; 20 & 
21 y. c. 3). As to the punishment 
for burglary, by 7 W. 4, and 1 V. 
c. 86, s. 2, whoever shall bur- 
glariously enter into any dwelling- 
house, anc* shall assault with intent 
io murder any person being therein, 
or shall cut, stab, wound, beat, or 
strike, such person, shall be guilty 
of felony, and punishable with death. 
By sec. 3, the simple crime of burr 
glary is punishable only with pen^l 
servitude for life, or for not less than 
ten years, or imprisonment for not 
more than three years, with hard 
labour and solitary confinement 
(16 & 17 V. c. 99 ; 20 & 21 V. 
c. 3). 

By-Laws. Every corporation 
has power to make by-laws. This 
power, like the power of suing, or 
the capacity of being sued, is inclu- 
ded in the very act of incorporation ; 
and it is not necessary, although 
usual, for the Crown to confer this 
power in express terms (Hob. 211). 
It is incident to the whole body of 
every corporation ; and, therefore, 
if a charter gives to a select body 
power to make by-laws , touch- 
ing certain matters therein spe- 
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dfiedf it does not take awsj from 
the body at large their incidental 
power to make by-laws touching 
other matters not specified in the 
charter (R. v. Westwood, 4 B. & C. 
781 ; 7 Bing. 1). Where a corpo- 
ration is by charter, such by-laws 
may be made as will enforce the 
end of the charter in a way more 
eonyenient, and tending more to 
the care and good goyemment of the 
society, than what the charter has 
prescribed. Hence, where it is di- 
i^ected by the charter, that the 
mayor or aldermen, or other princi- 
pal officers, should be chosen by 
the burgesses, or commonalty at 
large, the corporation may, by com- 
mon assent, for the purpose of 
ayoiding popular confusion, make a 
by-law restraining the power of 
election to a select number of bur- 
gesses or commonalty (Case of Ck>r- 
poration, 4 Buss. 77, b; see also 
Bather y. Boulton, 1 Str. 314 ; B. 
V. Bird, 13 East, 876) —that is, 
where the right of the election is 
giyen to a whole class of men, they 
may restrain it to a part of them- 
selyes (see R. v. Powell, 18 Jur. 
771; 23 L. J. Q. B. 199). But 
where the corporation consists of 
several iategral parts, as, first; the 
mayor; secondly, the aldermen; 
thirdly, the commonalty ;— and the 
right of election is given to the 
three parts conjointly, a by-law 
excluding one integral part from 
the right of election — e. g.<, the com- 
monalty, is void (R. V. Head, 4 
Burr. 2516). It is essential to the 
yatidity of a by-law that it should 
be consistent with, and that it 
should not be repugnant to, or con- 
tradict the charter; for in a case 
where the charter directed that the 
mayor and aldermen or the major 



part of them, should yearly nomi- 
nate fi>ur of the burgesses, or inha- 
bitants, to the commonalty at large, 
out of whom they were to elect one 
to be mayor, and who, at the end of 
his year was to be an alderman ; it 
was holden, that a by-law, providing 
that an alderman, who was an inha- 
bitant, might be elected mayor, ^*ns 
bad, inasmuch as it was inconsLnct?^ 
with the charter ; because it was not 
intended that aldermen who were to 
nominate the candidates for the 
mayoralty, and who were to com- 
mence aldermen by serving the 
office of mayor, should be chosen 
mayors, because they happened to 
be inhabitants (R. y. Tucker, £., 14 
G. 2, M.S., Serjeant HOI, vol. 27, 
p. 184). A by-law, though made 
by the whole body, if it narrow the 
number of those out of whom the 
election is to be made, is void. 
Hence, where the power of electing 
the mayor was given by the charter, 
to the mayor, burgesses, and com- 
monalty, who were to choose the 
mayor out of the burgesses, and a by- 
law directed that the mayor and com- 
mon council, or the major part of 
them of which the mayor was to be 
one, should elect one of the common 
council to be mayor; it was holden, 
that such by-law was bad, because 
it was competent to a corporation to 
make such ordinances only as are 
for the better government of the 
Corporation: and the present by-law 
was prejudical, inasmuch as it con- 
fined their choice, for, on the terms 
of the charter, they were at liberty 
to choose out of the burgesses at 
large. And Lee, G. J., observed, 
that a corporation could not alter 
the charter as to the persons eligible, 
neither could they set up another 
government than the charter had 
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prescribed (R. v. Phillips, 3 Burr. 
1836) ; so a by-law extending the 
number of personb eligible, if it 
varies the constitution of the cor- 
poration as prescribed by the charter, 
is bad (R. v. Bumstead, 2 B. & Ad. 
699 ; see B. Y. Attwood, 4 B. & Ad. 
481; 1 Ney. & M. 286). And upon 
the same principle, a by-law direct- 
ing that no person shall be elected 
mayor a second time within six 
years has been holden to be void 
(R. V. Mayor of Cambridge, 23 
Geo. 3, M.S.). A by-law made by 
a part of the corporation to deprive 
the rest of the right of electmg 
without their assent is bad. Uence, 
where by the charter the power 
of electing common councilmen 
was given to the mayor, jurats, 
and commonalty, and a by-law 
was made by the mayor, jurats, 
and common council, restraining the 
election of common councilmen to 
the mayor, jurats, such of the com- 
monalty as were of the common 
council, and sixty others who were 
senior common freemen, the by4aw 
woB holden to be bad (R. v. Cut* 
bush, 4 Burr. 2204). A by-law can- 
not explain a doubtful charter if there 
be any ambiguity on the face of the 
charter ; it is the province of the 
court to expound it. A by-law 
which gives a voice in the election 
to any person to whom it was not 
given by the constitution of the 
borough is bad (R. V. Bird, 13 East, 
387). It remains only to observe, 
that a by-law may be good in part 
and bad in part, provided the two 
parts are entire and distinct from 
each other (R. v. Fishermen of 
Faversham, 8 T. R. 366). Al- 
though there do not remain any 
traces of a by-law in the corpora- 
tion books, and although there can- 



not be any proof given of the loss 
of it, yet, upon evidence of constant 
usage, a jury may be directed- to 
presume its existence (see 2 Yes. 
330 ; Thompson v. Da., 17 Jur. 773 ; 
22 L. J. Ch, 607 ; R. v. Head, 4 
Burr. 2618; and R. v. Bird, 13 
East, 368, where the defendants 
pleaded a by-law not then extant in 
writing). Sixty yesfs' usage has 
been considered as evidence of a by- 
law. (Per Lord Mansfield, C. J., 
in Perkins v. Master, &c., of Cut- 
lers, 21 M.S., Seij. Hill, p. 66; 
Selw. N". P. 1173—1177; 1 Bac. 
Abr. 802—812, 7th ed., tit. "By- 
hiws;" Com. Dig., tit. "By-laws''). 

By the Municipal Corporation 
Act (5 & 6 W. 4, c. 76, s. 90) the 
council of any of the boroughs men- 
tioned in the schedules of that act 
are empowered to make such by- 
laws as to them shall seem meet fbr 
the good rule and government of the 
borough, and for the suppression c€ 
all such nuisances as are not already 
punishable in a summary manner by 
virtue of any act in force throughout 
such borough, and to appoint such 
fines as they shall deem necessary 
for the prevention of such offences, 
under certain limitations. 

It is not clear that an incorporated 
railway company has, as incidental 
to its xistence, the power of making 
by-laws, and if it has, whether that 
general power is taken away by its 
charter or act of incorporation, 
giving the company powers to make 
by-laws on certain defined subjects 
(Chilton V. Lo. & C. R. Co., 11 Jur. 
149 ; 16 L. J. Ex. 89 ; see the case 
of a bad by-law, 1 L. C. 242). 
Every railway company must lay 
before the Board of Trade, for fheir 
approbation, certified copies of the 
by-laws and regulations by which 
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the railway is gorerned, which by- 
laws may be disallowed by the 
Board at its pleasure (3 & 4 V. c. 97, 
88. 7, 8). 

Local Boards of Health have no 
general power to make by-laws for 
carrying out the purposes of the act, 
but only such by-laws as are au- 
thorised by 8. 55 of the 11 & 12 V. 
c. 63 (Reg. V. Rose, 1 Jur. N. S. 
802 ; 24 L. J. M. C. 130). 

Where in any trading corporation, 
by prescription thore is one goyem" 
ing body which has been used to 
make general orders, and another 
which has been used to regulate the 
business of the corporation, but 
which does not appear to have ex- 
ercised the power of making general 
orders, it is questionable whether 
the latter body has power to make a 
general order for regulating the 
business of the corporation, imposing 
on their members conditions under 
which they are to hold advantages 
secured to them by general orders 
made by the other governing body. 
SemhU, that the one has rather a 
legislative, and the other an execu- 
tive province; the latter having 
only power to regulate in particular 
cases, not to make a general regula- 
tion. But if by such a general 
Older a regulation be made, laying 
down a condition on which the 
members are to enjoy an advantage 
they possess under general rules of 
the corporation, and on breach of 
which they are no longer to enjoy it, 
although it may be doubtfulf whether 
such a case is governed by all the 
principles of law which apply to 
by-laws imposing penalties or for- 
feiture, the order or rule will be in- 
valid, because unreasonable and un- 
just, unless distinct notice of its 
terms be given by the governing 



body which issues it to all the mem- 
bers of the corporation who are 
affected by it ; and, at all events, it 
cannot be enforced against one who 
had not such notice of its terms 
(Hills V. Hu., 2 C. L. R. 1781). 

It has sometimes been said that 
the claim to a penalty under a by- 
law arises from something in the 
nature of a specialty, but it is now 
established that the liability under a 
by-law is founded upon consent, 
which is in the nature of a simple 
contract (Tobacco Pipe Makers v. 
Lo., 15 Jur. 1194). The action for 
recovering the penalty is therefore 
within the 21 Jas. 1, c. 16, s. 3, and 
must be brought within six years 
(Ibid.). 

By Statute. This phrase is fre- 
quently used in contradistinction to 
the 'phrase ^* at common law," mean- 
ing by express parliamentary enact- 
ment as distinguished from the com- 
mon law of the land. Thus a man 
has sometimes two remedies for the 
same injury, either of which he may 
pursue ; one provided by the express 
enactment of the legislature, the 
other by the common law of the 
land, in which case he would be said 
either to pursue the remedy given 
him by statute, or that which lay for 
him at common law. As stated in 
Com. Dig. (tit. "Action upon 
Statute,*^ C), where an action is 
maintainable at common law, and an 
action is also given by statute, with- 
out expressly or impliedly taking 
away the common law right, an 
action -at common law as well as 
upon the statute may be maintained. 
Where, however, a statute creates a 
new right, and a particular remedy is 
mentioned, none other can be 
adopted (Stevens v. Je., 12 Jur. 
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477 ; F. Bk. 22 ; but see Collinson 
V. Ne. R. Co., infra). These rules 
are well .exemplified by a case, 
where it appeared that by a railway 
act it was provided ^* that nothing in 
this act contained shall authorise the 
company to take^ injure, or damage,' 
for the purposes of the ac(, any 
house or building which was erected 
on or before the 30th of November, 
1835, without the consent in writing 
of the owner or other person in- 
terested therein, other than such as 
are specified in the schedule to the 
act annexed, unless the omission 
proceeded from mistake.^* The act 
also provided for the settling of 
differences between the company 
and the owners and occupiers of any 
lands taken, used, damaged, or 
injuriously affected by the executi(m 
of the powers granted b^ the act, 
and for the payment of satisfaction 
both for damages sustained,. and for 
future temporary or recurring 
damages. The company,' in the 
execution of the powers of their act, 
had erected a railway station and 
embankment near a house used as a 
starch manufactory, and had thereby 
obstructed its lights, and caused 
damage to it by the dust and dirt 
drifted from the station, &c. The 
house was erected before the 30th of 
No 3mbet , 1835 ; had not been 
specified in the schedule, nor 
omitted therefrom by mistake, and 
no consent in writing to the con- 
struction of the station or embank- 
ment had been obtained from the 
owner or any other person interested 
in the house: Held, that the 
company were liable in an action on 
the case at the suit of the reversioner 
for such damage, and that the 
plaintiff was not confined to the 
remedy provided by the act for com- 



pensation (Turner v. Sh. and B. B. 
Co., 10 M. & W. 425 ; see Marshall 
V. Ni., 16 Jur. 1156 ; 21 L. J. Q. B. 
343). A remedy by summary pro- 
ceedings before justices does not 
always prevent the party from 
bringing an action. Thus, where a 
railway act enacted that any penalty 
imposed thereby, the recovery of 
which was not otherwise provided 
for, might be recovered by summary 
proceeding, upon complaint before 
two or more justices : it was held, 
that this did not bar the party 
entitled from his remedy by action 
at law (Collinson v. Ne. & D. R. Co., 
1 Car. & K. 549; see also Shepherd 
V. Hi., 25 L. J. Ex. 6 ; Couch v. St., 
18 Jur, 515). Where a statute 
gives a remedy by debt or case, 
either form of action may be sus- 
tained, though the effect of bringing 
case may be to deprive the defendant 
of a set-off to which he would have 
l)een entitled if the action had been 
in debt (MUes v. Bo., 3 Q. B. R, 
845; 7 Jur. 81; 12 L. J. Ex. 74). 
Where an act of Parliament directs 
a mode of procedure to be adopted 
contained in a former aCt, the re- 
peal of such act does not operate 
to repeal the procedure directed, 
which is to be considered as incor- 
porated in the latter act (R. ^* Stock, 
8 Ad. & El. 405). 

There is a provision of tlie Pleadn 
ing Rules of T. T., 1863, pi. 21< 
which may properly be noticed her^ 
— ^namely, that in every case in 
which a defendant shall plei^ the 
general issue, intending to give th^ 
special matter in evidence, by virtue 
of an act of Parliament, he shall 
insert in the margin of the plea th^ 
words "by statute,'* together with 
the year or years of the reign in 
which the act or acts of Parliament 
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upon which he reUee for that pur- 
pose-were passed, and also the 
chapter and section of each of such 
acts, and shall specify whether such 
acts are public or otherwise, other- 
wise such plea shall be taken not to 
have been pleaded by virtue of any 
act of Parliament ;. and such memo- 
randum shall be inserted in the 
margin of the issue, and of the Nisi 
Prius record. 



C. 

Cabinet. The leading members 
of the executive gOremment of the 
country constitute a board by them- 
selves, apart from the general body 
of the Queen's ministers or PriVy . 
Coimcil. The board so formed is 
called tiie ^^ cabinet,'^ and its meet- 
ings ^^ cabinet councils." It is this 
body, and not the Privy^ Council at 
large, that is always imderstood 
when mention is made of the King's 
or (Queen's) , " administration.'' 
Each of il^^s members is usually in- 
vested with one of the principal 
offices of gtate, which are as follows : 
the Offices of the Lord President of 
the Council ; of the first Lord of 
the Treasuiy ; of the First Lord of 
the Admiralty ; and of the principal 
Secretaries of State — ^viz., the Se- 
cretaries for Foreign Affairs, for 
the Colonies, for the Home Depart- 
ment, and for the War Department 
(2 St. C. 468, 4th ed.). 

Calendar of Prisoners. A 
list of all the prisoners' names, with 
their several judgments in the mar- 
gin, which is left with the respective 
sheriffs, as their warrant or autho- 
rity; and if the sheriff receives 
afterwards no special order to the 



contmry, he executes the judgmen^ 
of the law accordingly (4 Bl. C. 409t 
404, and note by Chc.). 

CAUiViro THB> Plaintifp. It is 
' usual for a plaintiff, when he or his 
counsel perceives that he has not 
griven evidence sufficient to m ai nt a in 
his issue, to be voluntarily nonsuited, 
or to withdraw himself; wherenpdn 
the crier is ordered to caU the plain- 
tiff; and if neither he nor anybody 
for him appears, he is nonsuited, the 
jurors are discharged, the action is 
at an end, and the defendant shall 
recover his costs. The phrase is sy- 
nonymous with nonsuitii% the plain- 
tiff (3 M. C. 376; 8 St. C. 624, 
4th ed. ; Com. L. Pract. 186, 211). 

Callin(} to the Bab. Con- 
ferring the dignity or d^ree of a 
barrister-at-law upon a member, 
l^ing' a student, of one of the inns 
of court is so termed. As a qualifi- 
cation for the call, the student must 
have kept cQnmions fbr three years 
(i. c, twelve terms), by diidng m 
the hall of the society, into which 
he has obtained admission, at least 
three times in each term ; and, by the 
present educational system, no stu- 
dent is eligible to l>e caUed to the 
bar who has not either attended 
during one whole year the lectures 
of two of the readers, or has satis- 
factorily passed a public examination. 
And accordingly, a public examina- 
tion for all the inns collectively 
periodically takes ijilace, extending 
to all students who are desirpusof 
submitting themselves to that test 
of sufficiency. As an inducement to 
students to propose themselves for 
examination, studentships, tenable 
for three years, of fifty guineas a 
year, have been founded by the 
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inns of court, one of which is con- 
ferrable on the most distinguished 
student at each public examination. 

Call of the House. A call of 
the House, either in the Lords or 
Commons, is a course resorted to by 
Parliament, on the occurrence of bu- 
siness of more than ordinary import- 
ance; and it is competent to any 
member who may have a motion 
coming on upon a certain day, and 
is desirous of a full attendance, to 
giye notice of his intention to move 
that the House be called over. If, 
on the day in question, any member 
do not attend in his place, he is sent 
for in custody of the Serjeant-at- 
Arms, and is liable to commitment 
and the consequent fines, unless he 
make some good excuse for his ab- 
sence. 

Canal and Navigation Com- 
panies. The liability of canal com- 
panies on the carriage of goods is 
the same (except as varied by any 
enactment of a special kind) with 
that of other carriers by land, as 
existing at common law, modified 
by the 1 W. 4, c. 68 (F. Bk. 197, 
208, 209; 3 L. C. 94, 125). The 
17 & 18 V. c. 31, has given jurisdic- 
tioi\ to thd Court of Common Pleas 
to inquire into, and, if necessary, 
restrain canal (and railway) com- 
panies from violating or controven- 
ing the provisions of the act direct- 
ing such companies to make proper 
arrangements for receiving and for- 
warding traffic. They are liable for 
neglect or ae&ult, notwithstanding 
any notice attempting to limit their 
liability; but they may make rea- 
sonable conditions as to the receipt, 
forwarding, and delivery of the goods 
(1 L. C. 135 ; 2 St. C. 85, note). 



Canon Law. It consists partly 
of certain rules taken out of the 
scripture ; partly of the writings of 
the ancient fathers of our church ; 
partly of the ordinances of the ge- 
neral and provincial councils; and 
partly of the decrees of the popes in 
former ages. The canon law has 
no intrinsic force in England; but 
some portions have, in particular 
cases, and in some courts', been intro- 
duced and allowed, and so far they 
are binding (Com. Dig. tit. Canons, 
1 St, C. 61, 4th ed. ; F. Bk. 13). 

Canonry. An ecclesiastical be- 
nefice attaching to the office of canon. 
It is only' capable of being held by a 
person in priest's orders, but no cure 
of souls belongs to it. A canon 
(except where the canonry is an- 
nexed to any professorship or office 
in the universities) must have been 
in complete priest's orders for six 
j'ears previously to his appointment, 
and must be resident at least three 
months in the year. The right of 
appointing a reg^ulated number of 
minor canons, with salaries, is now 
vested in the respective chapters, 
and honorary canons (without 
emolument) have been estabhshed 
in every cathedral church not having 
non-residentary prebends, &c., and 
these are in the gift of the arch- 
bishops and bishops respectively 
(3&4W. 4. C.113; 3 St. C. 17, 
18, 4th ed.). A canonry is not the 
proper subject matter of ejectment 
(1 M. & G. 625). 

Canons of Inheritance. The 
legal rules by which inheritances 
are regulated (2 Bl. C. 208 ; 1 St. C. 
388, 4th ?dO. 

CAPAcriY. The ability which a 
f2 
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man or body politic has to giye or 
take lands or other things, or to 
bring actions (2 Bl. C. 290 ; Com. 
Dig. tit. " Capacity ")• 

Cape. A writ used in the action 
of dower, and so called from the 
word cape, 'with which the writ 
eoDimences. It is divided into cape 
roagnnm or grand cape, and cape 
parmm or petit cape. The writ of 
grand cape directs the sheriff to l^e 
into his possession a third of the 
lands in which dower is claimed, 
for the tenant*s default in not appear- 
ing to the action, and then to summon 
the tenant to appear in court at 
Westminster to account for his prior 
non-appearances. The distinction 
between grand and petit capes is 
this: that the former never lies 
after an appearance by the tenant in 
chief, while the latter issues after 
the tenant has appeared, and makes 
default in any term subsequent to 
his appearance (1 Rop. Hush, and 
Wife, 431, 433 ; Rose. R. A. 282 ; 
3 St. C. 672, and n. 4th ed.). 

Capias. By the 2 W. 4, c. 89 
(called the Uniformity of Process 
Act), it was enacted, that in the 
commencement of all personal actions 
where the plaintiff intended to arrest 
the defendant and hold him to bail, 
it should be done b}? a writ of capias. 
This is a writ directed to the sheriff 
of the county wherein the defendant 
is supposed to be, commanding him 
to take the defendant and him safely 
keep until he shall have given bail, 
or made a deposit of the amount for 
which he was arrested, together with 
such further charges as the law 
prescribes, &c. The writ of capias, 
however, is now no longer used for 
commencing an action; for by the 



1 & 2 V. c. 110, being the act for 
abolishing arrest for debt, it was en- 
acted (s. 2) that all personal actions in 
her Migesty^s superior courts of law 
at Westminster shall be commenced 
by writ of summons (Com. L. P. 57). 
This act, after reciting that the 
power of arrest is unnecessarily ex- 
tensive and seyere, enacts, that the 
plaintiff, previously to arresting the 
defendant upon a writ of capias, 
shall show, to the satisfaction of one 
of the judges, that he has good 
cause for making such an arrest, as 
by showing that, unless he is imme- 
diately apprehended, fie will quit 
the kingdom, &c. (ante, p. 26) ; a 
writ of capias, therefore, is now only 
resorted to after the action has been 
actually commenced by a writ of 
summons (see Com. L. Pract. 79 — 
90). The capias is, as above stated, 
directed to the sheriff of the county 
in which it is supposed the defendant 
is to be found ; the proper christian 
and surnames of the plaintiff and 
defendant should be inserted in the 
writ, and they should correspond 
with those used in the affidavits. 
The defendant may be described by 
the initial of his Christian name — 1. 
\^^lere the action is on a, written 
instrument so describing him (3 & 4 
W. 4, c. 42, s. 12) ; 2. Where the 
proper name could not be discovered 
after due diligence used for that pur- 
pose (R. G. H. T., 1853, pi. 82 ; 
Com. L. Pract. 80). The supposed 
place of the defendants residence 
should be stated, though in the form 
of the writ, as given in statute, the 
word ^^ of " is not inserted after the 
defendant's name. The writ must 
be tested on the day of its being 
issued, and should be sued out 
within the time limited by the judge's 
order, which provides that the plain- 
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tiff shall be at liberty, within a spe- 
cified period (osuaily ten days), to 
issue one or more writ or writs of 
capias into one or more different 
county or counties as may be re- 
quisite (Com. L. Pract. 83). There 
must be a memorandum to the writ 
purporting that it is to be executed 
within one calendar month from the 
date thereof inclusiyely. There is 
added to this a warning to the de- 
fendant, that, having given bail on 
the arrest, he must put in special 
bail in due time, otherwise the plain- 
tiff may proceed against the sheriff, 
or on the bail bond. Two indorse- 
ments are required— 1. Tlie amount 
of bail and particulars of the judge's 
order ; 2. The name and address of 
the attorney, and, if issued by a 
town agent, then of the country 
attorney, suing out the writ, or, if 
done in person, then the particulars 
of the plaintiff's name and address. 
No indorsement is required of the 
debt and costs. It must be borne in 
mind, that so much of the 1 & 2 Y. 
c. 110, as relates to the form of the 
writ of summons is superseded by 
the C. L. P. Act, 1852, which after 
providing that all personal actions 
shall be commenced by writ of 
summons, gives fresh forms of writs 
of summons. 

Capias ad Audiendum Judi- 
cium. In case a defendant be found 
guilty of a misdemeanor (the trial 
of which may, and usually does 
happen in his absence), a Avrit, so 
caUed, is awarded and issued, to 
bring him to receive his judgment 
(4 Bl. C. 875 ; 4 St. C. 505, 4th ed.). 

Capias ad Respondendum. A 
writ formerly in use, where an origi- 
nal was sued out, &c., to take the 



defendant, and make him answer 
the plaintiff (3 Bl. C. 281). The 
capias issued for the purpose of 
arresting a defendant pursuant to 
a judge*s order, is also now com- 
monly, though not very properly, 
called a capias ad respondendum : it 
is useful to distinguish it from a 
capias by way of execution. 

Capias ad Satisfaciendum, 
frequently called shortly a ca. sa. 
A writ of execution which a party 
to an action takes out after having 
recovered judgment against his op- 
ponent ; it is directed to the sheriff, 
and commands him to take the party 
against whom the judgment is given, 
and safely keep him in order that he 
may have his body at Westminster 
on a day mentioned in the writ to 
make the party who recovered satis- 
faction ibr his demand (3 Bl. C. 415 ; 
Com. L. Pract. 249 — 254). No 
ca. sa. can issue where the sum re- 
covered does not exceed £20, ex- 
clusive of the costs (7 & 8 V. c. 96, 
8. 57 ; 3 L. C. 403 ; 4 L. C. 419 ; 
Com. L. Pract. 249, 250). A ca. sa. 
may be issued on decrees, orders, 
and rules of courts of law, equity, 
and bankruptcy (1 & 2 V. c. 110, 
s. 20 ; Com. L. Pract. 221). 

Capias on Indictment. In ge- 
neral, the process on an indictment 
is by writ of capias where the person 
charged is not in custody, and in 
cases not otherwise provided for by 
statute. In the case of misde- 
meanors, a bench warrant is usually 
issued, and by the 11 & 12 V. c. 42, 
8. 3, instead of suing out a writ of 
capias a justice*8 warrant may be 
obtained (anU, p. 52 ; 4 St. C. 447, 
448, 4th ed.). 
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Capias llTLAOAfuM. A writ 
that is used for the purpose of arrest- 
ing a man who .has- been outlawed ; 
it is directed to the sheriff, and 
comnfands him to apprehend the 
person outlawed for not appearing, 
and to keep him in safe custody in 
order that he may be presented be- 
fore the court to be dealt with ac- 
cording to law. This writ formerly 
issued on process of outlawry for 
non-appearance to civil process, but 
now in civil cases outlawry is con- 
fined to proceedings after judgment, 
ai;id is very rarely used. 

Capita. In the distribution of 
the personal estate of a person dying 
intestate, the claimants, or the per- 
sons who by law are entitled to such 
personal estate, are said to take per 
capita when they claim in their own 
right as in equal degree pf kindred, 
in contradistinction to claiming by 
right of representation, or per stirpes, 
as it is termed. As if the next-of- 
kin be the intestate^s three brothers, 
A. B. and C. ; here his effects are 
divided into three equal portions, 
and distributed per capita, one to 
each ; but if A. (one of these brothers) 
had been dead, and had left three 
children, and B. (another of these 
brothers) had been dead, and had 
left two, then the distribution would 
have been by representation, or per 
8tii3>es, as it is termed, and one-third 
of the property would have gone to 
A.*s three children, another third to 
B.'s two children, and the remaining 
third to C, the surviving brother 
(2 Bl. C. 517 ; 2 St. C. 222, 4th ed.). 
The distribution per capita was in- 
troduced by the Statute of Distribu- 
tions, for. at the common law the 
only rule of succession was per 
stirpes (1 St. C. 403 ; 2 Id. 221). 



The question distribution per stirpes 
or per capita sometimes arises where 
there is no intestacy, but a gift"^ by 
will. In regard to the question of 
distribution per stirpes, or per capita, 
among children or other descendants 
of the same degree, Mr. Jarman has 
thus stated the rule in his Treatise 
on Wills, vol. 2, p. 3, "Where a 
gift is to the childrien of several 
persons, whether it be to the chil- 
dren of A. and B., or to the chil- 
dren of A. and the children of B., 
they take per capita, and not per 
stirpes. The same rule applies 
where a devise or bequest is made 
to a person described as standing in 
a certain relation to the testator, and 
the children of another person 
standing in the same relation, as *• to 
my brother A., and the children of 
my brother B.,* in which case A. 
takes only a share equal to that of 
one of the children of B., though it * 
may be conjectured that the testator 
had a distribution according to the 
statute in his view. And, of course, 
it is immaterial that the objects of 
gift are the testator^s own children 
and grandchildren ; as, where a. 
legacy was bequeathed equally be- 
tween my son David, and l^e chil- 
dren of my son Robert. But this 
mode of construction will yield to a 
very faint glimpse of a different in- 
tention in the context *^ (see Dowd- 
ing V. Sm., 3 Be. 541 ; Tomlin y. 
Ha., 12 Sim. 167). Wherever the 
devise or bequest comprises issue of 
several degrees, it should be distinctly 
shown whether the objects are to 
take per capita or per stirpes. The 
different effects of th^e respective 
modes of distribution may be exhi- 
])ited by the following supposed case : 
— Gift to the issue or descendants of 
A. A. dies, leaving an only sur- 
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viTiiig child, who has no child, hut 

A. has left three grandchildren, the 
children of a deceased child ; a dis- 
tribution per stirpes would occasion 
a division of the property into 
moieties, of which one would go to 
the surviving child, and the other 
to the three grandchildren. A dis- 
tribution per capita would cause a 
division into four shares, of which 
the surviving child would take one, 
and the three grandchildren respec- 
tively the remaining three. Where 
the gift is to issue, or descendants 
simpliciter, it seems that the latter 
construction prevails, and that all 
the ■ objects take as joint tenants 
(Davenport v. Ha., 3 Ves. 257), un- 
less the bequest contains words of 
severance or other expressions, im- 
porting division or equality, which 
would make the legatees tenants in 
common, but would not further alter 
the construction (Butler v. St., 3 

B. C. C. 867; Crosley v. CI., 3 
Swanst. 320, n., incorrectly, im- 
ported in Amh. 397). On the same 
principle it is clear that if a testator, 
having living children, and also 
grandchildren the children of a de- 
ceased son, makes a gift in favour 
of his children A. and B., and the 
children of his late son C, the dis- 
tribution will be per capita, and not 
per stirpes ; for though there may 
be plausible ground to conjecture 
that the testator intended the children 
of the deceased son to represent their 
deceased parent only, yet this, in 
the words of Lord Chancellor King, 
would be " to go too much out of 
the will " (Blackler v. We., 2 P. 
W. 883; 11 Jarm. Convey. 316, 
317, by Sw.). 

Cafiial Punishment. The 
punishment of death is frequently 



termed capital punishment; and 
those offences are called capital of- 
fences, for which death is the penalty 
allotted by law. The use of the 
term may probably have arisen from 
the decapitation which in former 
times was a common mode of exe- 
cuting the sentence of death, and 
which is prescribed in some of the 
statutes against traitors ' even now 
remaining in force. The extreme 
sentence of the law, however, has 
for many years been carried into 
effect against all offenders by hang- 
ing them by the neck. The offences 
which are still capital offences have, 
by modem legislation, been recently 
much diminished, and now only in- 
clude high treason, inurder, un- 
natural offences, setting fire to any 
royal ship or stores, the causing or 
attempting injury dangerous to life 
with intent to commit murder, bur- 
glary accompanied with an attempt 
at murder, robbery accompanied 
with stabbing or wounding, setting 
fire to a dwelling-house, any person 
being therein, setting fire to or other- 
wise destroying ships with intent to 
murder any person, exhibiting false 
lights with intent to bring ships into 
danger, and piracy, accompanied by 
stabbing. 

Cafite. All tenures were either 
derived or supposed to be derived 
from the King as lord paramount ; 
such as were held immediately un- 
der him in ^ght of his Crown and 
dignity were called his tenants in 
capite or in chief; and the tenure 
by which they held was called tenure 
in capite (2 Bl. C. 69, 60 ; 1 St. C. 
186, 4th ed). . 

Caption. This word has several 
significations. YHien used with 
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reference to an indictment it signi- 
fies the style or preamble or com- 
mencement of the indictment (see 
below); as used in reference to a 
commission it signifies the certificate 
to which the commissioners* names 
are subscribed, declaring when and 
where it was executed. The act of 
arresting a man is also termed a 
caption (Bum's Just. tit. Indict- 
ment ; Dick. Sess. 53, 4th ed.). 

Caption of Indictment. The 
caption is no part of the indictment ; 
it is merely the style of the court 
where the indictment was preferred, 
which is prefixed as a kind of 
preamble to the indictment upon the 
record when the record is made up, 
or when it is returned to a certiorari. 
The following is a form of the 
caption to an indictment in a court 
of quarter sessions. "Westmore- 
land. At the general quarter 
sessions of the peace holden at 
Appleby, in and for the county 

aforesaid, the day of , in 

the year of the reign of our 

Sovereign Lady Victoria, of the 
United Kingdom of Great Britain 
and Ireland, Queen, Defender of the 
Faith, before A. B. and C. D., 
Esquires, and other their associates, 
justices of our said Lady the Queen, 
assigned to keep the peace of our 
said Lady the Queen in the said 
county, and also to hear and deter- 
mine divers felonies, trespasses, and 
other misdemeanors, in the said 
county committed, by the oath of* 
[the grand jurors, naming them] 
" good and la^vful men of the county 
aforesaid, sworn and charged to 
inquire for our said Lady the Queen,, 
and for the body of the county 
aforesaid, it is presented,'* that J. St 
late of Appjeby, in the county aforer 



said, labourer, &:c. (Archb. Cr. Fl. 
& Ev. 26, 8th ed.). 

Capture. In general, an arrest 
or soizure ; but the term is applied 
more particularly to prizes taken by 
privateers in time of war, which are 
divided between the captors (2 St. 
C. 17, 18, 4th ed.). The subject of 
acquiring property in things personal 
by capture from the enemy is in 
general foreign to the province of 
the ordinary courts of law, and 
belongs to the jurisdiction of the 
prize court sitting under a particular 
commission from the Crown (3 Bl. 
C. 108 ; 2 St. C. 18, 4th ed. ; 3 
Chit. Com. L. 608—618). 

Cabriaobs, Stage. A "stage 
carriage *' (not including metropolitan 
carriages, cabs and hackney coaches) 
is a carriage drawn by animal power, 
and used for the purposes of convey- 
ing passengers for hire to and from 
any place in Great Britain, travelling 
at the rate of three miles per hour, 
and charging separate fares (see 2 & 
3 W. 4, c. 120, s. 5). Each carriage 
requires a yearly license, and certain 
particulars are required to be affixed 
and painted thereon. Numerous 
penalties are imposed on the owners, 
drivers, &c., of these carriages for 
offences, or neglects^ militating 
against the safety or convenience of 
passengers, &c. (see Oke's Mag. Syn. 
672—678, 6th ed. ; 8 St. C. 276— 
277, 4th ed.). By the 2 & 3 W. 4, 
c. 120, if it shall happen that the 
driver, conductor, or guard of any 
^tage carriage, shall have committed 
any ofience against that act, but is 
not known, or, being known, cannot 
be found, the proprietor shall be 
liable to the same penalty as if he 
had been' driver when the ofience 
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was committed, unless he can prove 
by any other evidence besides his 
own testimony, and to the satisfac- 
tion of the justice of the peace, before 
whom the complaint was heard, that 
the offence was committed without 
his privity or knowledfi^e, and that 
he has derived no benefit therefrom, 
and that he has used his endeavours 
to find out such driver, conductor, 
or guard, and given all reasonable 
information in answer to inquiries 
respecting him. 

Carrier. A common carrier is 
one. who undertakes to transport 
from place to place for hire the 
goods of such persons as think fit to 
employ him. Such is a proprietor 
of waggons, barges, lighters, mer- 
chant ships, or other instruments 
for the public conveyance of goods 
(1 Smith's L. C. in notes to Coggs v. 
Bernard, 101). A person who con- 
veys passengers only is not a com- 
mon carrier (Aston v. Be.^ 2 Esp. 
633; Clu-istie v. Gr., 2 Camp. 79; 
see as to the definition, Bennett v. 
Pe. S. B. Co., 6 C. B. 787). A 
carrier must take the goods of any 
party, ready to pay the carriage, if 
there be room. He is, at common 
law, answerable for every loss or 
injury to the goods conveyed, unless 
occasioned by the act of God or the 
Sovereign's enemies (Co. Litt. 89). 
A carrier might, by the common 
law, by a public ilotice, limit the 
measure of his responsibility (Com. 
L. Princ. 308, 337—339 ; Wyld v. 
P., 8 M. & W. 461 ; 2 St. C. 83, 
84, 4th ed.; F. Bk. 197, 208, 209; 
3 L. C. 387, 400; 1 L. C. 93), and 
the law is still so as to carriers, 
except where altered by statute. 
Thus as to carriers by land^ by 11 
G. 4, and 1 W. 4, c. 68, no public 



notice shall limit or in anywise 
affect the liability of such carriers at 
common law, for any goods in respect 
whereof they may not be entitled to 
the benefit of that act ; and that, on 
the other hand, no such carrier shall 
be liable for loss or injury to certain 
enumerated articles of a kind to lie 
in small compass (see 1 L. C. 93), 
when the aggregate shall exceed 
£10, unless at the time of delivery 
to the carrier the value and nature 
shall have been declared, and such 
increased charge paid thereon, as by 
a legible notice affixed in the office, 
shall have been previously adver- 
tised to the public ; but if no such 
notice shall have been affixed, or if 
the carrier shall jefuse (when re- 
quired) to give a receipt acknow- 
ledging the parcel to be insured, he 
shall not be entitled to the benefit 
of the act, but shall remain liable as 
at common law, the whole being 
subject, however, to a proviso, that 
nothing in the act contained shall 
affect any express special contract 
between the carrier and customer, 
or protect the carrier, in any case, 
from loss arising from the felonious 
acts of any servant in his employ, 
or protect any such servaut from 
liability for loss occasioned by his 
own personal neglect or misconduct 
(6 L. C. 24, 85, 86 ; Metcalfe v. 
Lo. and B. R. Co., 31 L. T. 165 ; 6 
W. R. 580 ; Great West. R. Co, v. 
Ri., 27 L. J. C. P. 201 ; see further 
Com. L. Princ. 337—339). The 
following is an enumeration of the 
articles above referred to in the 
statute — namely, gold or silver coin 
of this realm or of any foreign state, 
or any gold or silver in a manufac- 
tured or unmanufactured state, or 
any precious, stones, jewellery, 
watches, clocks, or time -pieces of 
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any descriptioii, trinkets (7 W. R. 
8^6), bills, notes of the Governor 
and Co. of the Banks of England, 
Scotland, and Ireland respectively, 
or of any other bank in Great 
Britain or Ireland, orders, notes, or 
securities for payment of money, 
English or foreign stamps, maps, 
writings, title-deeds, paintings, en- 
gravings, pictures, gold or silver 
plate or plated articles, glass, 
china, silks in a manufactured or 
unmanufactured state, and whether 
wrought up or not wrought up with 
other materials, furs, or lace, or any 
of them. A carrie^ is not estopped 
from disputing the title of the person 
from whom he has received goods to 
carry : a delivery to the real owner 
will be an answer to an action by the 
bailor (Sheridan v. Ne. Q. Co., 28 
L. J. C. P. 68; 6 lTC. 62). A 
carrier is only bound to carry in a 
reasonable time under ordinary cir- 
cumstances : he. is not bound to make 
additional exertions to surmount 
obstructions caused by the act of 
God (Briddon v. Gr. N. R. Co., 28 
L. J. Ex. 61 ; 6 L. C. 62). As to 
carriers by 5ca, the liability usually 
depends on the bill of lading or 
charter-party (^ante^ p. 56), which 
ordinarily, except the act of God, 
and, in the case of a bill of lading, 
all perils of the sea (2 St. C. 86, 4th 
ed.). By the 17 & 18 V. c. 104, ss. 
503, 604, no owner of any sea-going 
ship or of any share therein shall be 
answerable for loss or damage to 
goods on board, where it occurs 
without his actual fault or privity, 
beyond the value of his ship and 
freight during the voyage; and 
-every owner is, moreover, entirely 
protected from loss or damages so 
occuring of or to any goods bv 
reason of &t6 on board, or of or to 



any gold, sQver, diamonds, watches, 
jewels, or precious stones, by reason 
of robbery or embezzlement, unless 
the true nature and value of such 
articles have been inserted in the 
bill of lading, or otherwise declared 
in writing to the master or owner 
(see 17 & 18 V. c. 120 ; 18 & 19 V. 
c. 91 ; African S. C. v. S., 25 L. J. 
Ch. 870 ; 1 L. C. 346 ; 3 Id. 323 ; 2 
L. C. 121). 

Case, Action upon. That form 
of action which is adopted for the 
purpose of recovering damages for 
some injury resulting to a ' party 
fvom the wrongful act of another: 
It is called an action upon the case 
(super casum), because the original 
writ by which the action was for- 
merly -commenced was not conceived 
in any fixed form, but was framed 
and adapted to the nature and .cir- 
cumstances of the particular case. 
The injuries to which it is most 
usually applied -as the remedy are 
such as result from acts not imme- 
diately injurious, but only by conse- 
qtience, or collaterally, or from neg- 
ligence or carelessness, as distin- 
guished from those which are in 
themselves immediate injuries to a 
person or his property, or are com- 
mitted with design, and which 
usually form the subject of an ac- 
tion of trespass (see Com. Dig. tit. 
Action upon the Case (A) ; 1 Ch. PI. 
127, 133, 6th ed.; 3 St. C. i50, 4th 
ed. ; F. Bk. 239 ; Com. L. Princ. 
313—353). 

Cases, Special (Common Law). 
The 3 & 4 W. 4, c. 26, had provided 
for the statement of a special case at 
law after iwue joined, but now by the 
C. L. P. Act, 1852, s. 46, the parties 
may, after writ issued^ and before 
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jodgment, by cotiBent and order of 
A judge, state any question or ques- 
tions of law in a special case for the 
opinion of the court, without any 
pleadings. The statute only enables 
the parties to state such questions 
without pleadings which they might 
have raised with pleadings, but does 
not entitle them to put questions 
upon speculation (Wellesley t. Wi., 
4 El. & Bl. 750). By sec. 47 of the 
act, the parties may, if they think 
fit, enter into an agreement in 
writing (which is not subject to any 
stamp duty), to be embodied in the 
aforesaid or any subsequent order, 
that upon the judgment of the court 
being given in the affirmatiye or 
negative of the question or questions 
of law raised by such special case, a 
sum of money, fijced by the parties, 
or to be ascertained by the court, or 
in such manner as the court may 
direct, shall be paid by one of such 
parties to the other of them, either 
with or without costs of the action. 
And (s. 48) in case no .agreement 
shall be entered into as to the costs 
of such action, the costs follow the 
event, and are recovered by the 
successful party (Ellicott v. Bi., 1 
Jur. N. S. 49 ; 1 L. C. 313 ; 24 
L. T. 203). By sec. 47 of the act, 
the judgment of the court may be 
entered for such sum as shall be so 
agreed or ascertained, with or with- 
out costs, as the case may be, and 
execution may issue upon such judg- 
ment forthwith, unless otherwise 
agreed, or unless stayed. by proceed- 
ings in error. So, if the court give 
judgment for the defendant, the 
costs may be recovered in like 
manner. And by sec. 32, error may 
be brought on a special case unless 
the parties agree to the contrary. 
The Court of Error is either to 



affirm the judgment or give the 
same judgment as ought to have 
been given in the court in which it 
was originally decided (see Hughes 
V. Lu., 4 W. R. 115 ; 1 L. C. 313 ; 
Ellicott T. Bi., 10 Ex. ft. 927). It 
sometimes happens that, on the trial 
of a cause, the parties agree to take 
a general verdict subject to a special 
iase, setting out the disputed point 
of law ; in such cases, a special 
case is afterwards drawn up, and 
argued before the court (Will. PI. 
168, 169 ; 3 St. C. 625, 4th ed.). 
In the case of an action of ejectment, 
it is provided by the C. L. P. Act, 
1852, s. 179, that, by consent of the 
parties, and by leave of a judge, a 
special case may be stated according 
to the practice theretofore used. 
This practice was regulated by the 
3 & 4 W. 4,. c. 42, s. 25 (above 
alluded to), by which the parties in 
any action, after issue joined, might, 
by consent and by order of any of 
the judges of the superior courts, 
state the facts of the case in the form 
of a special case for the opinion of 
the court, and agree that a judgment 
should be entered for the plaintiff or 
defendant, by confession or nolle 
prosequi, immediately after the de- 
cision of the case, or otherwise, as 
the court may think fit. A sum- 
mons should be taken out by one of 
the parties *Uo show cause why a 
special case should not be stated 
herein ;** a .consent should be in- 
dorsed on the other side, and the 
points shortly stated before a judge, 
who will, in a proper case, make an 
order accordingly. 

Cases, Spbciax (Equrry). For- 
merly courts of equity were in the 
habit of sending cases to courts of 
law for their opinion, but the 15 & 
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16 y. c. 86, B. 61, has abolished this 
practice, and provided that the eourts 
of equity shall have full power to 
determine any qnestioiis of law which 
it may be necessary to determine 
previously to the decision of the 
eqidtable question at issue between 
the parties Provision has, how* 
ever, been made by the 13 & 
14 V. c. 36, with a view to dimi- 
nishing delay and expense, en- 
abling persons interested in any 
question cognisable in the Court of 
Chanceiy (other than questions in 
bankruptcy, which constitutes a dis- 
tinct and peculiar subject of juris- 
diction), if they can concur in stating 
such question in the form of a spe- 
cial case for the opinion of the 
court, to file such special case ac- 
cordingly, subject to certain pro- 
visions for the protection of lunatics, 
married women, and infants, when 
they are included as concurring 
parties, and such special case having 
been set down for hearing, the court 
is authorised to determine the ques- 
tion, and by decree to declare its 
opinion thereOn without proceeding 
to administer any relief; an.d the 
declaration shall be as binding as 
it would have been if it had been 
contained in a decree made in a suit 
between the same parties, instituted 
by bill, and all executors, adminis- 
trators, or trustees, making any 
payment, or doing any act in con- 
formity with the. declaration, shall 
be. protected as they would have 
been by the express order of the 
court made in such suit. Where all 
persons beneficially interested are 
parties to a special case, the trustees 
ought to be omitted (1 L. C. 416). 
A special case may, in a proper case, 
be set down as a short cause (3 L. 

c.ia6> 



Cases, Special (CRnoKAL 
Law). There are two (occasions cm 
which special cases may, in criminal 
matters, be stated— namely (taking 
them in chronological order), 1. 
Where at the trial a question of 
importance is reserved for the con- 
sideration of what is usually termed 
the Court of Criminal Appeal; 2. 
Where an appeal is made against the 
conviction or order of a magistrate 
to one of the superior courts, on the 
ground that such conviction or order 
is erroneous in point of law. The 
statute giving the right to a case to 
the Court of Criminal Appeal is the 
11 & 12 V. c. 78, which, aRer 
reciting that it was expedient to 
provide a better mode than that then 
in use for deciding any difficult 
question of law arising, in criminal 
trials in any court of oyer and 
terminer and gaol delivery, enacts, 
that when any person shall have 
been convicted of any treason, 
felony, or misdemeanor before any 
court of oyer and terminer or gaol 
delivery, or court of quarter sessions, 
the judge or commissioner, or justices 
of the peace before whom the case 
shall have been tried may, in his or 
their discretion, reserve any question 
of law which shall have arisen on 
the trial for the consideration of the 
justices of either bench and barons 
of the Exchequer; and thereupon 
shall have authority to respite exe- 
cution of the judgment on such 
conviction, or postpone the judgment 
until such question shall have been 
considered and decided, as he or they 
may think fit ; and in either case the 
court in its discretion shall commit 
the person convicted to prison, or 
shall t^ke a recognisance of bail, 
with one or two sufficient sureties, 
and in such sum as the court shall * 
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think lit, conditioned to appear at 
BVLcl^ time or times as the court shall 
direct, and receive judgment, or to 
render himself in execution, as the 
. €aae may be. Where, after convic- 
tion by a jury at an assizes, questions 
of law have been reserved for the. 
Court of Criminal Appeal, the' 
prisoner will not be admitted to 
bail, although great delay may have 
taken place in the proceedings, 
without the assent of the judge 
before whom he was tried (Reg. v. 
Ha., 4 Cox^s C. C. 21, Erie). By 
sec. 2, the judge or commissioner or 
court of quarter sessions shall there- 
upon state, in a case signed in the 
usual manner, the question or 
questions of law which shall have 
been so reserved, with the special 
circumstances upon which the same 
shall have arisen; and such cdse 
shall be transmitted to the said 
justices and barons; and the said 
justices and barons shall thereupon 
have full power and authority to 
hear %nd finally determine the said, 
question or questions and thereupon 
to reverse, affirm, or amend any 
judgment which shall have been 
given on the indictment or inquisition 
on the trial whereof such question 
or questions have arisen, or to avoid 
such judgment, and to ^rder an 
entry to be made on the record, 
that in the judgment of the said 
justices and barons the party con- 
victed ought not to have been con- 
victed, or to arrest the judgment, 
or order judgment to be given 
thereon at some other session of oyer 
and terminer or gaol delivery, or 
other sessions of the peace, if no 
judgment shall have been before 
that time given, as they shall be 
advised, or to make such other order 
as justice may require; and such 



judgment and order, if any, of the 
/Said justices ibd harons, shall be 
certified under the hand' of the 
presiding chief justice or chief baron 
to the clerk of assize or his deputy, 
or to the clerk of th3 peace or his 
deputy, as the case may be, who 
shall enter the same on the original 
record in proper form; and a 
certificate of such entry, under the 
hand of the clerk of. assize or his 
deputy, or the clerk of tlie peace or 
his deputy, as the case may be, in 
the form, as near as may be, or to 
the effect mentioned in the schedule 
annexed to this act, with the 
necessary alterations to adapt it to 
the circumstances of the case, shall 
be delivered or transmitted by him 
to the sheriff or gaoler in whose 
custody the person convicted shall 
be ; and the said certificate shall be 
a sufficient warrant to .such sheriff 
or gaoler, and all other persons, for 
the execution of the judgment, as the 
same shall be so certified to have 
been affirmed or amended, and exe- 
cution shall be thereupon executed 
on such judgment, and for the 
discharge of the person convicted 
from further imprisonment, if the 
judgment shall be reversed, avoided, 
or arrested, and in that case such 
sheriff or gaoler shall forthwith 
discharge him, and also the next 
court of oyer and terminer and gaol 
delivery or sessions of the peace 
shall vacate the recognisance of.bail, 
if any ; and if the court of oyer and 
terminer and gaol delivery or court . 
of quarter sessions shall be directed 
to give judgment, the said court 
shall proceed to give judgment at 
the next session. By sec. 3, the 
jurisdiction and authorities by this 
act given to the said justices of either 
bench, and Barons of the Exchequer, 
o 
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•hall and may be exerdied by tbe 
•aid juatiees and barons, or five of 
them at the least, of whom the Lord 
Chief Justice of the Court of Queen^s 
Beneh, tbe Lord Chief Justice of 
the Court of Common Fleas, and 
the Lord Chief Baron of the Court 
of Exchequer, or one of such chiefs 
at least, shall be part, being met in 
the Exchequer Chamber or other 
eonvenient place ; and the judgment 
or judgments of the said justices and 
barons shall be deliyered in open 
(Sourt, after hearing counsel or the 
parties, in case the prosecutor or 
the person convicted shall think it 
fit that the case shall be argued, in 
like manner as the judgments of4;he 
superior courts of common law at 
Westminster or Dublin, as the case 
may be, are now delivered. The 
Court is usually styled the Court 
of Criminal Appeal. By sec. 4, the 
case or certificate may be sent back 
for amendment. By sec. 5, where 
judgment is reversed on writ of 
error, the record maybe remitted to 
court below for judgment. The 
decisions of the Court of Criminal 
Appeal are final, and no writ of error 
lies upon its judgment (R. v. Fader- 
man, 4 Cox's C. C. 859 ; 1 Den. C. C. 
B. 565). The court has no authority 
to deal with judgments t>n demurrer 
(lb.). But it has power to deal with 
objections taken in arrest of judg- 
ment (Reg. V. Martin, 3 Cox's C. C. 
447 ; 1 Den. C. C. R. 398 ; 18 L. J. 
M. C. 187 ; 18 Jur. 368). And also, 
if an. indictment be bad, the court 
under this statute will quash it, 
although no question is reserved 
thereon (R. v. Webb, 2 Car. & Kir. 
933). Where the prisoners have 
not been tried and convicted, this 
court has not aiithority to hear, nor 
has the judge below pt ver to reserve 



a case upon the validity of an indict- 
ment, upon which he has already 
given judgment, even though the 
judgment should have been given 
expressly with a view to reserving 
the case. Under such drcumstances 
the proper course for the prisoner 
is to bring a writ of error before the 
Queen^s Bench. Where judgment 
is so given against a prisoner, this 
court has no power to place him in 
the same situation as he was before 
the demurrer. But where, by 
arrangement, no judgment is at the 
trial given upon the demurrer, the 
case goes on, and the prisoner is 
convicted, it would seem that the 
point raised upon demurrer may in 
such case be reserved. (See, how- 
ever, Reg. Gen., June 2, 1850 ; and 
3 Law Digest, 1123 ; Reg. v. Fader- 
man, 1 Den. C. C. R. 566 ; 4 Cox's 
C. C. 859). Where, at the trial a 
a prisoner pleaded guilty to an 
indictment for larceny, setting forth 
a previous conviction, and the judge, 
feeling some doubt as to his power 
to pass sentence of transportation, 
reserved the case for the considera- 
tion of this coart : it was held, on 
case reserved in Ireland, that no 
question having arisen on the trial, 
and because the Crown, or the 
prisoner, could bring a writ of error 
if a wrong sentence was pronounced, 
the Court of Criminal Appeal had 
no jurisdiction to entertain it (Reg. 
V. Bryne, 4 Cox's C. C. 248). 
Where an objection that the learned 
judge, at the trial, did not leave a 
certain question to the jury, has not 
been reserved, the court will not 
send the case back to be amended in 
order to raise the point ; it will not 
consider an objection which has not 
been reserved, even though it should 
be fairly deducible from the case 
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itself, nor go into any matter of eyi- 
dence which occurred at the trial if 
it is not stated in the case. Before 
the case is submitted to the court, if 
the written case reserved does not in 
the opinion of the counsel who were 
in the case below, fairly raise all the 
points that were in issue, the proper 
course is to apply to the judge 
reserving it to .amend it beibre the 
case is submitted to the Court of 
Criminal Appeal (R. v. Smith, 1 
Den. C. C. R. 610; 4 Cox's C. C. 
42). This court will hear counsel 
for the Crown, though no counsel 
for the prisoner appear (R. y. 
Martm, 8 Law Dig. 770). Upon 
the question of the costs of proceed- 
ings under this statute it has been 
held, that the court which has 
been directed to pass sentence on a 
prisoner, after a point reserved for 
the decision of the Court of Criminal 
Appeal, has power to allow the costs 
incurred in the latter court, and 
upon taxation, under an order to 
that effect, the briefs and fees of two 
counsel will be allowed (R. y. 
Woolley, 4 Cox's C. C. 462). 
There is no taxing officer of the 
Criminal Appeal Court; therefore, 
where the Judge at the trial allowed 
costs in the usual way, which the 
court above thought sufficient to- 
include costs subsequently in- 
incurred in such court, the court 
directed its officer to ascertain the 
costs, and certify the same to the 
taxing officer of the court below : a 
rule is to be made on the subject 
(R. V. Cutting, 6 W. R. 41 ; 4 L. C. 



ThefolloMring general order regu-> 
lating the course of practice to be 
adopted in the Court of Criminal 
Appeal was made by all the judges : 
— It is ordered, that when any case 



shall be tranamitted by the court of 
oyer and terminer, or gaol delivery, 
or court of quarter sessions, for the 
conrideration of this court, the 
original case, signed by the judge, 
or commissioner, or chairman of 
sessions, reserving the question of 
law, and seventeen copies of such 
case, one for each judge, and one for 
each party, shall be delivered to the 
clerk of this court, at the Exchequer 
Chamber, Westminster, at least four 
days before the day appointed for 
the sitting of the said icourt. That 
every case transmitted for the con- 
sideration of this court briefly state 
the question or questions of law 
reserved, and such facts only as raise 
the question or questions submitted': 
if the question turn upon the indict- 
ment, or upon any count thereof, 
then the case must set forth the 
indictment, or the particular count. 
That no case be. heard upon any 
demurrer to the pleadings. That 
every case state whether judgment 
on the conviction was passed,, or 
postponed, or the execution of the 
judgment respited, and whether the' 
person convicted be in prison, or haa 
been discharged on recognisance on 
bail to appear and receive judgment^ 
or to render himself in execution* 
That when any case is intended to 
be argued by counsel, or by the 
parties, notice thereof be given to 
the clerk of this court, at least two 
days .previously to the sitting of the 
said court. That with every case 
delivered to the judges of this court 
(except such casea as shall be 
reserved by such judges) the fee 
payable to the clerks of the said 
judges shall not exceed the fee pay- 
able on ^^ demurrer and other paper 
books," as contained in the table ef 
fees allowed and sanctioned by ih« 
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judges, puriaant to the statute of 1 
V. c. BO (Beg. Gen., Juue 1, 1860 ^ 
4€ox*sC.C.App.p.xi). Beeorders 
-of borough quarter sessions are 
included by this act, and may reserve 
cases for the consideration of the 
judges(R. T. Masters, 2 Car. & Kir.- 
988 ; 12 Jur. 942 ; 12 L. J. Q. B. 
154). Cases for the consideration of 
the judges, under 11 & 12 V. c. 78, 
are not to be lengthy narratives of 
the facts (B.^. Steer, 18 L. J. M. 
C. 30;13 Jur. 41> 

It now remains to notice the 
second of the occasipns on which 
special cases in criminal matters may 
be stated — ^viz., where an appeal is 
made against the conviction or order 
of a magistrate. The statute giving 
this appeal is more recent in date 
than that above noticed, being the 
20 & 21 y. c. 48, before mentioning 
the provisions of which it may be 
observed, that it was foriderly a rule, 
that no appeal lay from a magis- 
trate's decision unless it was ex- 
pressly |;iven by statute. The 
con&equence was, that in very many 
cases no right of appeal existed, 
although the adjudication might 
. have been as important in itsiiature 
and its results as in other instances 
firom which the party dissatisfied 
had the pdwer of appealing to the 
court of quarter sessions (see 27 L. 
J. M. C. 46 ; Oke's Syn. 206, note, 
6th ed.). This anomaly was not 
remedied by Jervis^s Act (the 11 & 
12 y. c. 43), although it professed 
to consolidate and render uniform 
the procedure which relates to 
summary convictions and orders; 
but the 20 & 21 y. c. 43, furnishes 
a/ remedy by allowing an appeal 
against any conviction or order of 
magistrates (including orders as to 
lunatics, revenue cases, orders in 



bastardy and factory cases, and also 
many other matters in special and 
petty sessions, Oke's Mag. Syn. 207, 
note^ 6tlr ed. ; see also, 32 L. T. B. 
288 ; 6 L. C. 125), to one of the 
superior courts of common law^ upon 
the ground that it is erroneous in 
point of law (4 L. C. 142—144). 
The magistrates, it is true, may 
refuse to allow the appeal (excet»t 
where the application is made under 
the Attomey-General^s direction), 
if they are of opinion that the appli- 
cation is merely frivolous ; but even 
then the appellant may apply to the 
Court of Qneen^s Bench for a rule 
calling upon them to show cause 
why Uie appeal should not lie. The 
power to require a case to be stated 
is given to either party, so that it is 
equally open to an informant or 
complainant, whose information or 
complaint is dismissed, to require a 
case, as f a defendant who is con- 
victed, or has an order made on him 
(6 L.C. 126; Potter v. Be., 21 J. 
iP. 756). The form of the appeal is 
by special case, which is stated and 
signed by the justices, provided the 
application for that purpose is made 
to them in writing, and security to 
prosecute, &c., given within three 
days from their decision. The 
appellant on receiving the case must 
give a copy thereof, and notice of 
appeal, to the respondent, and 
transmit the case itself (without 
certiorari) to the superior court 
wiChin three days after he, the 
appellant, has received it. The 
superior court, or a judge at cham- 
bers, decides the case, having power 
over the costs, and their decision is 
enforced by the magistrates. The 
statute does not provide for appeals 
on matters of fact: these, therefore, 
remiun almost as before, and will lie 
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only where expressly allowed by 
statute, and then to the quarter 
sessions. The only alteration made 
as to such appeals is, that they will 
be taken to have been abandoned 
when an appeal on a point of law is 
made undet this statute. The 
following is the provision contained 
in the second section of the statute 
— ^namely, that after the hearing and 
determination by a justice or justices 
of the peace, (which, by sec. 12, 
includes' a magistrate of the police 
courts of the metropolis, and any 
stipendiary magistrate), of any infor- 
mation or complaint which he or 
tbey have power to determine in a 
summary way by any law now in 
force or hereafter to be made, either 
party to the proceeding before the 
said justice or justices may, if 
dissatisfied with the determination 
as being erroneous in point of law, 
apply in writing within three days 

' (including Sunday, 4 L. C. zlvii ; 6 
W. R. 517) after the same to the 
said justice or justices to state and 
sign a cage setting forth the facts 
and the grounds of such determina- 
tion, for the opinion thereon of one 
of the superior courts of law, to be 
named by the party applying ; and 

' such party, called ^^the appellant,'* 
shall, within three days after 
receiving such case, transmit the 
same to the ^urt named in his 
application, first giving notice in 
writing of such appeal, with a copy 
of the cane so stated and signed, to 
the other party to tiie proceeding in 
which the determiiiation was given, 
called " the respondent." By sec. 
3, **the appellant, at the time of 
making such application, and before 
a case shall be stated and delivered 
to him by the justice or justices, 
shall 'in every instance enter into a 



reeognisance before mch justice or 
justices, or any one or more of them, 
or any other justice ezerdsing the 
same jurisdiction with or without 
sur^y or sureties, and in such sum 
as to the said justice or justices shall 
seem meet, conditioned to prosecute 
.without delay such appeal, and to 
submit to the judgment of the 
superior court, and -pay such costs 
as -may be awarded by the same.** 
By sec. 4, if the justice or justiees 
shall be of opinion that the applica- 
tion is merely frivolous, but not 
otherwise, he or they majr refuse to 
state a case, and shall, on request of 
the appellant, sign and deliver to 
him a certificate of such refusal, 
provided that they are not to refuse 
where the application is made to 
them by or under the direction of 
the Attorney-General. The 5th 
section empowers the- Court .of 
Queen's Bench, when the justices 
refuse to state a case, to grant -a rule 
(upon the application^ upon affidavit 
of the appellant) calling upon them 
and the respondent to show cause 
why such case should. not be stated; 
and upon the rule being made 
absolute they are to state it accord- 
ingly. Sec. 6 confers power upon 
the superior courts to deal with the 
case when brought up ; and it enacts 
That ** the court to which a case is 
transmitted under this act shaU hear 
and determine • the question or 
questions of law arising thereon, 
and shall thereupon reverse, affirm 
or amend the determination in 
respect of which the case has been 
stated, or remit the matter to the 
justice or justices with, the opinion 
of the court thereon, or may make 
such other order in relation to the 
matter, and may make such order 
as to costs as to the court may seem 
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.fit ; and all aucli orden ahall be final 
and concluaiye on all parties. Fro- 
Tided always, that no justice or 
justices of the peace who shall state 
and ddiver a case in pursuance of 
this act shall he liable to any costs 
in respect or by reason of such 
appeal against his or their deter- 
mination.** The rule established as 
to costs, to be paid by the parties to 
the case (not being the justices, 28 
L. J. M. C. 38 ; 6 L. C. 97), is, that 
they follow the result, unless some 
peculiarity in a given case makes it 
just that the rule be not observed 
(Reg. V. Henry, 22 J. P. 68). The 
Crown pays or receives costs accord- 
ing to the order of the court (6 L. 
C. 97 ; 7 W. R. 206). By sec. 7, 
the case may be sent back for 
amendment (see Oke, p.. 210, n. ; 4 
L. C. 307, 890). By sec. 8, the 
powers of the superior court maybe 
exercised by a judge at chambers. 
By sec. 9, after the decision of the 
superior court, the justices may issue 
warrants to enforce the conviction 
or order which has been affirmed or 
amended by the superior court. 
The 10th section dispenses with the 
necessity of obtaining a writ of 
certiorari in order to remove into 
the court above the case stated by 
the justices. This is a great im- 
provement upon the practice which 
obtains with reference to cases stated 
at the quarter sessions, with respect 
to which all the cumbrous machinery 
of a certiorari is brought into action. 
When a party entering into a recog- 
nisance has failed to comply with its 
conditions, by see. 18, the justice is 
to certify in what respect the failure 
has been, and then to transmit the 
same to the clerk of the peace, &c., 
to be proceeded on in the same 
manner as forfeited recognisances at 



quarter sessions. The 14th section 
enacts that any person who shall 
appeal imder the provisions of this 
act against any determination of a 
justice or justices shall be taken to 
have abandoned any right which he 
otherwise might have had of appeal- 
ing to the court of quarter sesnons. 
The following are the rules made in 
pursuance of the provisions of the 
above statute in Michaelmas- Term 
(Nov. 25), 1857:— "1st. It is 
ordered,* that in cases of appeal to a 
superior court under the provisions 
of the stetute 20 & 21 Y. e. 48, the 
15th and 16th Practice Rules of 
Hilary Term, 1858, so fiir as the 
same are applicable, shall be 
observed.** "2nd. ^d in cases 
where the appeal is to be heard 
before a judge at chambers, the 
appellant shaU obtain an appoint- 
ment for such hearing, and shall 
forthwith give notice thereof to the 
respondent, and shall, four dear 
days before the day appointed for 
the hearing, deliver at the judge's 
chambers a copy of the appeal.** 
The rules of 1858 referred to in the 
first rule above, are as follows: — 
1 5. No motion or rule for a concilium 
shall be required, hut demurrers, as 
well as all special cases, special 
verdicts, and appeals from county 
courts, shall be set down for argu- 
ment in the special paper, at the 
request of either party, four dear 
days before the day on which the 
same are to be argued, and notice 
thereof shall be given forthwith by 
such party to the opposite party.** 
" 16. Four dear days before the day 
appointed for argument, the plaintiff 
shall deliver copies of the demurrer- 
book, spedal case, special verdict, 
or appeal cases, with the points 
intended to be insisted on, to the 
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Lord Chief Justice of the Queen's 
Beneh or Common Pleas, or Lord 
Chief Baron, as the case may be, 
and the senior puisne judge of the 
court in which the action is brought ; 
and the defendant shall deliyer 
copies to the other two judges of the 
court next in seniority ; and in default 
thereof by either party, the other 
may on the day following deliver 
such copies as ought to have been so 
deHvered by the party making 
default; and the party making 
default shall not be heard until he 
shall have paid for such copies, or 
deposited with the master a sufficient 
sum to pay for such copies. If the 
statement of the points have not 
been exchanged between the parties, 
each party shall, in addition to the 
two copies left by him, deliver also 
his statement of points to the other 
two judges, either by marking the 
same in the margin of the books 
delivered, or on separate papers." 

Cassetuii Breve. A judgment 
so termed, because it commands the 
plaintiff's writ to be quashed. An 
entry of a cassetur breve is usually 
made by the plaintiff in an action 
after the defendant has pleaded a 
plea in abatement which the plaintiff 
is unable to answer, and therefore 
wishes his informal writto be quashed 
in order that he may sue out a 
better (see 3 Chit. Plead. 1063, 6th 
ed. ; Will. Plead.' 200, 203). 

Casual Ejector. The nominal 
defendant Richard Roe,''in an action 
of ejectment was so called, because 
by a legal fiction he was supposed 
casually or by accident to come upon 
the land or premises and turn out 
the lawful possessor ; but the fiction 
has been abolished, and now the 



writ of ejectment is directed to the 
person or persons in possession by 
name, and to all persons entitled to 
defend the possession of the property 
claimed (Com. L. Princ. 855 ; Com. 
L. Pract. 257). 

Causes op Action, Joinder of. 
Some important provisions are made 
by the C. L. P. Act, 1852, for the 
joinder of different causes of action, 
so as to prevent the necessity for 
bringing several actions; before 
mentioning which it may be observed, 
that even prior to the act, whenever 
there were two or more causes of 
action which might be sued upon in 
the same form of action, the plaintiff 
ought to have brought one action 
only for the whole ; and if he brought 
several, he might have been com- 
pelled to consolidate them. The 
rule by which the joinder of actions 
was regulated may be stated thus : — 
That when the same plea might 
have been pleaded, and the same 
judgment given on all the coimts 
contained in the plaintiff^s declara- 
tion, or when the counts were of the 
same nature and the same judgment 
could have been given, though the 
pleas might be different, the causes 
of action might have been joined. 
It may, perhaps, hardly be necessary . 
to observe, that in all cases Where 
the causes of action were of the same 
nature, and were sued for in the 
same form of action, the plaintiff 
was even formerly at liberty to join 
as many as he had. It was also 
another- rule (which is adhered to 
by the C. L. P. Act, 1862), that the 
plaintiff could sue in the same action 
for such causes only as had accrued 
to him, or against the defendant in 
the same right. A misjoinder of 
causes of action was ground of 
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demurrer, arrest of judgment, or 
error. But it was clearly settled 
that a plaintiff could not join in one 
action causes of action requiring 
different forms of action. So far 
was this carried, Uhat the courts 
(with the exceptions of dc;bt and 
detinue, and case and trover, which 
were really not distinct in their 
natures) held, that counts in one 
form of action could not be joined 
with counts in another form of 
action, even though they were both 
on contracts, or both in tort ; nor, of 
course, could a count in tort be 
joined with one on contract. Thus 
debt and trespass, or debt and 
account, could not be joined, nOr 
. could assumpsit and trover (Brown^s 
Actions, 561 ; Bacon^s Abr. * tit. 
" Actions in Greneral," C. pp. 58 et 
seq,^ 7th ed.). But this is now 
altered, for by sec. 41 of the C. L. 
p. Act, 1852, causes of action, of 
whatever kind, provided they be by 
and against the same parties, and in 
the same rights, may be joined in the 
same suit ; but this does not extend 
to replevin or ejectment. Where 
two or more of the causes of action 
so joined are local, and arise in 
different counties the venue may be 
laid in either of such counties ; but 
the court or a judge at chambers 
may prevent the trial of different 
causes of action together, if such 
trial would be inexped.^:nt, and in 
such case the court or judge may 
order separate records to be made 
up, and separate trials to be had. 
It will be observed, that the causes 
of action (conformably with what we 
have seen was the old rule), in order 
to be joinable in one action, must be 
in the same right — ^that is to say, a 
plaintiff cannot, under the above 
provisions, join a cause of action 



fccTiung to him in his own right 
with one accruing to him as assignee, 
or executor, or administ|»tor, or tiie 
like ; nor can a defendant be sued in 
one count in his own right, and in 
another as assignee, executor, or 
administrator, or the like (Bacon's 
Abr. ut supra and tit. " Executors," 
O.). In these cases, therefore, a 
demurrer for misjoinder of causes of 
action, which may be a general 
demurrer (F. Bk. 270), is stiil 
allowable. It will be seen, that no 
authority is given to the court or a 
judge to prevent different causes of 
action from being joined in the same 
declaration, but only to order 
separate trials to be had, if such a . 
course is considered expedient. By- 
sec, 40 of the C. L. P. Act, 1852, 
provision is made with respect to 
actions by husband and wife for an 
injury done to the wife, it being 
enacted, that in any action brought ' 
by a man and his wife, for an injury 
done to the wife, in respect of which 
she is > necessarily joined as co- 
plaintiff, it shall be lawful for the 
husband to add thereto claims in his 
own right, and separate actions 
brought in respect of such claims 
may be consolidated if the eourt or 
a Judge shall think fit: provided, 
that in the case of the death of either 
plaintiff, such suit, so far only as 
relates to the causes of action, if any, 
which do not survive, shall abate. 

Caveat. A proceeding used to 
prevent the proving of a will, or the 
granting of administration, or the 
institution of a parson. When a 
caveat is entered against proving a 
will, or granting administration, a 
suit usually follows to determine 
either the validity of the testament, 
or who has a right to administer. 
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This claim or obftmction by the 
advene party is an injury to the 
party entitled, and as such is reme- 
died by the sentence of the probate 
court, either by establishing the will 
or granting the administration (3 
Bl. C. 98, 246; Horsey*s Probate 
Act, 188, 184, 233, 284). With 
respect to the entry of a caTeat in 
the Court of Probate, the following 
is a statement of the present 
practice: — Any party desirous of 
opposing the probate of a will may 
do so by means of a caveat, which, 
when entered in the registry, either 
principal or district, remains in force 
for six months and then expires, and 
is of no effect, but ,may be renewed 
from time to time. Such caveat 
entitles the party lodging it to have 
warning or notice from the registrar, 
through the post, of any application 
for probate which may be made 
during the six months. Within six 
days after such service an appearance 
must be entered by the party, or, in 
default, probate will be granted. 
Upon a caveat being entered in 
London, the registrar sends notice 
of it to the proper district registrar ; 
and if it be lodged in thc'^country, 
the district registrar sends notice to 
London^ and to the registrar of any 
distjrict alleged to be that of the 
deceased (Rules & Ord. of Probate 
Court; Horsey's Prob. 133, .184, 
233, 2nd ed.). 

Caveat Ebcftor : A maxim of 
law applicable to the sale of goods 
and chattels, under the authority of 
which a vendor is not bound to 
answer for the goodness of the wares 
he sells, unless he expressly warrants 
them to be sound and good, or 
unless he knew them to be otherwise, 
and has used any art to disguise 



them; and this is so although the 
price was such as is usually given 
for a sound commodity. An affir- 
mation at the time of siAe may be a. 
warranty^ if it appears to have been 
so intended (2 St C. 75, 4th ed. ; 1 
Smith's L. C. 78). On a contract 
for the purchase of goods of any 
particular denomination, where the 
purchaser has no opportunity of 
inspecting them before they are 
deliyered, there is an implied 
warranty on the part of the seller 
that they shall be of the quality 
saleable in the market, under the 
denomination in question (Gompertz 
V. Ba., 2 El. AfBl. 849). Whether 
there is an opportunity of inspection 
by the buyer or not, tiie seller of an 
ordinary commodity, manufiustured 
in a particular instance by himself, 
and bought for a known and 
ordinary purpose, impliedly war- 
rants, it is said, that it has no latent 
defect to make it unfit for that 
purpose (2 St. C. 75, 4th ed. ; 
Dawson v. Co., 2 C. B., N. S., 14). 
But on the sale of an article used in 
a certain manufacture by a person 
not a manufacturer or original 
producer, and who sells it by sample, 
the purchaser carrying on a particu- 
lar manufacture in which the article 
is used, it seems, that there is no 
implied warranty that the article is 
fit to be used in that manufacture, 
even although the sample was found 
to be so, and the only imdertaking 
is that the sample was fairly taken 
from the bulk ; but it is no defence 
in an action for the price, that a 
portion of the bulk turned out 
wholly unfit for the manufacture, 
for non constat that the bulk 
generally will be so, or that even if 
it is so, the sample was fairly taken 
(Sayers v. Lo. & B. F. G. & A. Co., 
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27 L. J. Ex. 294). Where a person 
sells goods and chattels as his own, 
and the price l^ing paid, the title 
proves deficient, the vendor will be 
liable to refund the money to the 
purchaser on the gpround of failure 
in the consideration on which it was 
paid (8 Bl. G. 166 ; Tuns v. Ma., 17 
Q. B. 281; Morley y. At., 8 Ex. 
500 ; Bandy v. Ca., 8 Ex. 918). 

Cbpi Corpus. When a writ 
against the body of a party is directed 
to the sheriff to execute, he is com- 
manded to return the writ, together 
with the manner in which he has 
executed it ; if the sheriff has taken 
the defendant, and has him in 
' custody, he returns the writ, 
together with an indorsement on tlie 
back, stating that he has taken him, 
which is technically called a return 
of cepi corpus (3 Bl. C. 288). 

Cbrtiorari. a writ, issuing 
sometimes out of the superior com- 
mon law courts, and sometimes out 
of Chancery. It issues, either in 
civil or criminal cases, to remove 
any matter or cause, with all the 
proceedings thereon, from some in- 
ferior court into the superior court, 
when it is surmised that a partial or 
insufficient trial will probably be 
had in the court below (4 BL C. 
820 ; 8 St. C. 721 ; 4 Id. 453, 454, 
4th ed.). 

Certiorabi {at Common Law). 
There are three instances in which 
a certiorari is necessary in the com- 
mon law courts — ^viz., 1, to remove 
a record into court when nul tiel 
record is pleaded ; 2, to remove a 
pending cause from an inferior 
court ; 8, to remove a judgment to 
have execution. 1. Where the de- 



fendant pleads a judgment recovered 
in another court, it is necessary to 
prove it by the production of a 
transcript or exemplification of the 
record, and this dbtained by a writ 
of certiorari directed to the judge or 
officer having the custody of the 
record. If the court in which the 
record is be a superior court, the 
certiorari is sued out from the Petty 
Bag Office, directed to the chief of 
the court, returnable in Chancery, 
whereupon an exemplification or 
transcript of the record is written 
on parchment, and sealed with the 
seal of the Chancellor, and sent with 
a mittimus to the court in which the 
action is. If, however, the action is 
in the Queen^s Bench, and the 
record is in the Common Pleas or 
Exchequer, a certiorari may also 
issue direct from the Queen's Bench 
in the first instance. If the record is 
in an inferior court the certiorari 
may be sued out either from the 
superior court in which the action is 
pending or out of the Petty Bag 
Office. It is sufficient to return the 
tenor of the record without certify- 
ing the record itself (Qambledon y. 
La., 8 Salk. 296 ; see as to Petty 
Bag Office, 11 & 12 V. c. 94; 12 & 
18 V. c. 109). 2. CauKB which 
are in their nature removable may 
be removed from an inferior court 
of record into one of the spperior 
courts, before judgment, by writ of 
certiorari. The case of a removal 
from the county courts is stated 
separately. The writ may issue at 
the instance either of the plaintiff or 
defendant in the action below (San- 
ders V. Sh., 8 Dowl. 90), out of any 
one of the superior courts, and, with 
the exceptions hereafter specified, 
lies in all cases to remove any cautfe, 
even in ejectment, out of an inferior 
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court of record, whether the action 
were commenced by process against 
the person or not ; but it must be 
issued before judgment (R. v. Seton, 
7 T. R. 873), and delivered to the 
judge of the inferior court, before 
any of the jury are sworn in the 
cause; and in cases where such 
judge is a barrister of three years' 
standing, it must be so delivered 
before issue of fact or law joined 
therein, provided such joinder takes 
place within six^weeks after appear- 
ance. If delivered after the time a 
procedendo will issue, although the 
record has been filed in the court 
obo^e (Laverack v. Be., 3 M. & W. 
62 ; 21 Jac. 1, c. 23, s. 2). But it 
does not lie in any case, unless the 
debt or damages laid, or the value of 
the thing demanded in the court 
below, exceeds £5, if the steward or 
judge of such court be a barrister of 
three years' standing, unless the 
action concern the freehold, or in- 
heritance, or title to lands, lease, or 
rents (21 Jac. 1, c. 23, ss. 3, 5, 6 ; 
see also 12 Geo. 1, c. 29, s. 3 ; 
F^rank v. Qu., 7 Dowl. 607). It 
does not lie where the action is 
maintainable in the inferior court 
only, as where the custom of a place 
makes a thing actionable there, which 
is not generall/ the cause of action 
(Pope V. Va., 2 W. Bl. 1060; Wil- 
son V. CI., Garth. 75). • In case of a 
judgment by default, if the vrrit is 
not delivered until after the jury 
have assessed the damage on- the 
writ of inquiry, the court will 
award a procedendo (Smith v. St., 
3 Dowl. 609). After removal the 
cause proceeds in the superior court 
from the stage at which it had 
arrived in the court below (Doe v. 
Dr., 1 B. & C, 253). 3. With 
respect to the removal of causes 



after judgment in inferior courts, for 
the purpose of issuing' execution in 
a superior court, there are three 
statutes, the 19 G. 3, c. 70 (apply- 
ing generally), the 1 & 2 V.c. 110, 
s. 22 (applying where the* judge of 
the inferior court, not being a 
county court, is a barrister of seven 
years* standing), and the 4 & 5 W. 
4, c. 62, s. 31, and 2 & 3 V. e. 16, 
ft. 28 (applying to the Courts of 
Common Pleas at Lancaster and 
Durham. As to the general case, 
the 19 G. 3, c. 70, s. 4, enacts, that 
'^ where judgment is giten in an 
inferior court of record, it shall be 
lawful for any of the superior courts 
of Westminster (upon afiidavit of 
such judgment being Obtained, and 
of diligent search and inquiry haying 
been made after the person of the 
defendant, or his effects, and of exe- 
cution having issued against his 
person or effects, as the case may be, 
and that his person or his effects are 
not to be found within the jurisdic- 
tion of the inferior court), to cause 
the record of the judgment to be 
removed into such superior court, 
and issue writs of execution thereon 
against. the person or effects of the 
defendant, in the same manner as 
upon judgment in the said courts at 
Westminster.** This statute applies 
only to cases in which the proceed- 
ings below are similar to those in 
the courts above. Judgment on 
proceedings in foreign attachment 
in the Lord Mayor*s court cannot, 
therefore, be removed (Buhner v. 
Ma., 5 B. & Aid. 821). It does not 
apply, it appears, to the case where 
the judgment is for the defendant 
(Batten v. Sq., 4 Dowl. 53), nor to 
any judgment in ejectment (Doe d. 
V. Shipley, 2 Dowl. 408). The 
amount for which the judgment has 
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been obtained, or of the original 
debt, is immaterial (Knowles t. Ly., 
2 Dowl. 



Certiorari (Criminal Cases), — 
In criminal cases, a certiorari issues 
out of the Court of Queen's Bench, 
either, 1. to remove a conviction or 
order of a justice of the peace, with 
a view to testing the legality of the 
proceedings; in some instances the 
certiorari is expressly taken away by 
* statutes (see Oke's Mag. Syn. 39— 
42) ; or 2. to remove an indictment, 
with all the proceedings thereon, from 
any inferior court of criminal juris- 
diction. In this* last case, the 
certiorari is granted, 1. to consider 
and determine the validity of the 
indictment; 2. To have a trial at 
bar or at nisi prius ; 3. to plead a 
royal pardon; 4. To issue outlawry. 
6. Under the 19 & 20 V. c. 16, 
where, though the offence was com- 
mitted out of the jurisdiction of the 
Central Criminal Court, a trial there 
is thought proper. The certiorari, 
upon delivery, supersedes the juris- 
diction of the inferior court. It 
may be granted at the instance ef 
either the prosecutor or the defen- 
dant ; except in the case of the 
Attorney- General, leave must be 
obtained to issue the writ, and 
a recognisance with sureties must 
be entered into (5 & 6 W. & M. c. 
11 ; 8 & 9 W. 3, c. 33; 16 & 17 V. 
c. 30, 8. 36). And by the 16 & 17 
y. c. 30, s. 4, no indictments, 
except ag^nst bodies corporate, 
incapable of appearing by attorney, 
shall be removed into the Queen's 
Bench or the Central Criminal 
Court by .certiorari, except at the 
instance of the Attorney- General, 
unless it be shown that a fair and 
impartial trial cannot be had in the/ 



court below, or that some questioD 
of law of more than usual difficulty 
and importance is likely to arise 
upon the trial; or that a view of the 
premises in respect whereof the 
indictment is preferred, or a special 
jury may be required for the 
satisfactory trial of the same. Pro- 
vision is made by the statute for the 
payment of the costs incurred 
subsequent to the removal, either 
by the defendant or by the prose- 
cutor, according to the ultimate 
result. 

Certiorari (to County Courts). — 
The county courts, like all inferior 
jurisdictions, are subject to the 
supervision of the superior courts 
by writs of certiorari and prohibi- 
tion. It is almost always a defen- 
dant who applies for a writ of 
certiorari, and not a plaintiff, for the 
latter, by instituting proceedings in 
the county courts tacitly admits the 
propriety of the trial and adjudi- 
cation of that court. By the 9 & 10 
y. c. 95, it was enacted '^that no 
plaint entered in any court holden 
under that act should be removed 
or removable from the said court 
into any of her Migesty^s superior 
courts of record by any writ or 
process, unless the debt or damage 
claimed should exceed -^5, and then 
only by leave of a judge of one of 
the said superior courts, in cases 
which should appear to the judge fit 
to be tried in one of the superior 
courts, and upon such terms as to 
payment of costs, giving security for 
debt or costs, or such other terms 
as he should think fit.'' The . 
power under this- section is not 
afiected by the 13 & 14 y. c. 61, s. 
16, which enacts that no judgment, 
order, or determination given or 
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made by any judge of a county 
court, nor any cause or matter 
brought before him or pending in 
his court, shall be removed by 
appeal, motion, writ of error, certi- 
orari, or otherwise, into any other 
court whatever, save and except in 
manner and according to the pro- 
visions thereinbefore mentioned with 
respect to appeal. As the County 
Court Commissioners observed, it 
occasionally happens that questions 
of great difficulty, both of law and 
fact, arise in cases where the amount 
in dispute does not exceed £5. 
They therefore recommended that, 
subject to certain provisions for 
security, a defendant might, by 
leave, remove the plaint, and accor- 
dingly, the 19 & 20 y. c. 108, s. 38, 
provides that '^any action com- 
menced in a county «ourt for a 
claim not exceeding' £5, may be 
removed by writ of certiorari into 
a superior court, if such superior 
court, or a judge of a superior 
court, shall deem it desirable that 
the cause shall be tried in such 
superior court, and if the party 
applying for such writ shall give 
security, to be approved by one of 
the masters of suck^Hiperior court, 
for the amount of tMKfm and the 
costs of the trial, noT^^V^^iing in 
all £100, and shall fluFiJ^^ssent 
to such tenns, if any, as the superior 
court or judge shall think fit to 
impose.'* By the 19 & 20 V. c. 
108, s. 88, certain provisions are 
made to prevent the certiorari 
being had recourse to for purposes 
of vexation and oppression, it being 
enacted, that '^ the granting by any 
of the superior courts, or by any 
judge thereof, of a rule or summons 
to show cause why a writ of certi- 
orari or prohibition should not issue 



to a county court, shaU, if the 
superior court or a judge thereof so 
direct, operate as a stay of pro- 
ceedings in the cause to which the 
same shall relate, until the deter- 
mination of such rule or summons, 
or until such superior court or judge 
shall otherwise order; and the 
judge of the county court shall fix>m 
time to time a^oum the hearing of 
such cause to such day as he shall 
think fit, until such determination, 
or until such order be made ; but if 
a copy of such rule or summons 
shall not be served by the party 
who obtained it on the opposite 
party, and on the registrar of the 
county court, two clear days before 
the day fixed for the hearing of the 
cause, the judge of the county court 
may, in his discretion, order the 
party who obtained the rule or 
summons to pay all the costs of 
the day, or so much thereof as he 
shall think fit, unless the superior 
court, or a judge thereof, shall have 
made some order respecting such 
costs. In several cases, also, par- 
ties by their mode of proceeding, 
when the writ of certiorari had been 
obtained, rendered it a medium of 
harafsing their opponents. Thus, a 
defendant has waited until a plain- 
Hff has incurred all the expenses of 
preparing for trial, and, when the 
cause was called on, has produced 
a writ of certiorari to remove the 
proceedings. The plaintifiT, imder 
such circumstances, had no remedy 
for his costs, as by the operation of 
the writ the parties had ceased to 
be suitors of the court. The 19 & 
20 y. c. 108, s. 41, provides, that 
" where a iVrit of certiorari or pro- 
hibition, addressed to a judge of a 
county court, shall have beengranteid 
by a superior court or a judge 
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thereof, oo ezparte application, and 
the party who obtained it shall not 
lodge it with the registrar, and give 
notice to the opposite party that it 
has issued, two clear days before 
the day fixed for hearing the cause 
to which it shall relate, the judge of 
the county court may, in his dis- 
cretion, order the party who ob- 
tained the writ to pay all the costs 
of the day, or so much thereof as be 
shall think fit, unless the superior 
court or a judge thereof shall have 
made some order respecting such 
costs." Formerly, if one of the 
superior courts or a judge thereof 
refused a writ of certiorari, it was 
competent for the applicant to renew 
his application in either of the 
other two courts, and in the event 
of the second refusal, he might 
apply to the third couit. This 
state of the law appeared to the 
County Court Commissioners to be 
inconvenient ; and accordingly it is 
provided by the 19 & 20 V. c. 108, 
8. 44, that when any superior court 
or a judge thereof shall have refused 
to grant a writ of certiorari, or of 
prohibition, to be addressed to a 
judge, no other superior court or 
judge thereof shall grant suck'writ; 
but nothing herein shall effect the 
right of appealing from the decision 
of the judge of the superior court to 
the court itself, or prevent a second 
application being made for such 
writ to the same superior court or a 
judge thereof, on grounds difierent 
from those on which the first appli- 
cation was founded. The usual 
ground for applying for a certiorari 
is, that difficult questions of law 
are likely to arise upon the trial. 
Where the superior court would 
not originally have had jurisdiction, 
as to recover a legacy or partner*- 



ship accounts, the cause cannot be 
removed (Longbottom v. Lo.,.22 
L. J. Ex. 74 ; Bees v. Wi., 21 L. J. 

Ex. 24). The application for the 
certiorari is made to a judge at 
chambers, and not to ^e court 
(Robertson v. Wo., 19 L. J. Ex. 
Q. B. S67), grounded on a proper 
affidavit of facts. Service of writ 
upon the clerk of the county court, 
or upon a person acting as clerk, at 
the office of the chief clerk, is good 
service on the judge, though, where 
the writ does not come to the judge's 
knowledge until after the return 
day, the proper course is to rule the 
judge to return the writ, and not 
to move for an attachment against 
him in the first instance, although 
an attachment will lie against the 
county court judge for disobeying 
a writ of certiorari fBrookmau v. 
We., 20 L. J. Q. B. 278 ; Mungean 
V. Wh., 6 Ex. 88). 

Any action of replevin brought iu 
a county court may be removed into 
any superior court by certiorari, ou 
the defendant giving security for not 
exceeding £150, conditioned to 
defend such action with efiect, and 
if the action be tried, to prove that 
the defendanthad good ground for 
believing J^eifm ^^at the title to 
some J|«\dR$lfment, &c., was in 
questkjjpi, jho^ that the distress ex- 
ceeded £20 (1? & 20 V. c. 108, 8. 
67). 

A judgment obtained in a county 
court may be removed by certiorari 
into one of the supei'ior courts in 
order to be enforced. This is by 
the 19 & 20 Y. c. 108, s. 49, which 
enacts, that ^' if a judge of a supe- 
rior court shall be satisfied that a 
party against whom judgment for 
an amount exceeding £20, exclusive 
of costs, has been obtained in- a 



CER 



CES 



107 



county court, hais no goods or chat- 
tels which can be conyeniently • 
taken to satisfy such judgment, he 
may, if he shall think fit, and on 
such terms as to costs as he may 
direct, order a writ of certiorari to 
issue to remove the judgement of 
the county court into one of the 
superior courts, and, when removed, 
it shall have the same force and 
effect, and the same proceedings 
may be had thereon as in the case 
of a judgment of such superior 
court, but no action shall be brought 
upon such judgment." 

Cebtificate, Trial by.— A trial 
now little in use, and is resorted to 
in cases where the fact in issue lies 
out of the cognisance of the court, 
and the judges, in order to deter- 
mine the question, are obliged to 
rely on the solemn averment or in- 
formation of persons in such a 
station as affords them the clearest 
and most competent knowledge of 
the truth. Thus, when a custom of 
the city of London is in issue in any 
other than the city courts, such 
custom is tried by the certificate of 
the mayor and aldermen, certified 
by the mouth (ore tenus) of their 
recorder (F. Bk. 8 ; 12 L. J. C. P. 
261) ; so in the action of dower, 
when the tenant pleads in bar that 
.the demandant was never accoupled 
to her alleged husband in lawful 
matrimony, and issue be joined upon 
this, the court awards that it be tried 
by the diocesan of the place where 
the parish church in which the mar- 
riage is alleged to have been had is 
situate, and that the result be cer- 
tified to them by the ordinary at a 
given day (3 Bl. C. 333 ; Steph. on 
PI. 112, 113 ; Co. Litt. 74). 

Ckrtioraiu Uilu — A bill of 



certiorari is exhibited in the Court 
of Chancery when a suit is com- 
menced in an inferior court of 
equity, and the defendant to such 
suit is apprehensive that he cannot 
have complete justice by reason of 
the limited jurisdiction of that 
court or the court itself has no 
jurisdiction. The bill is so called 
after the special writ which it prays 
— ^t. e., the writ of certiorari, to 
remove the cause from the inferior 
court into the Court of Chancery. 
Should the court see fit to remove 
the cause from the inferior court 
within its own immediate jurisdic- 
tion, the bill which is filed in the 
latter court is considered as an 
original bill in Chancery (Pract. 
Eq. 86, 101). The proceeding is so 
rare, that it is not mentioned in 
many of the modem books of prac- 
tice (see Grant's Pract. 61, 4th ed.). 

Cessio Bonorum. The yielding 
up or ceding of goods or property. 
The law of cession, introduced by 
the Christian emperors, provided, 
that if a debtor ceded or yielded up 
all his fortune to his creditors, he 
should be secured from being drag- 
ged ■ ^ a gaol, " omni quoque corpo- 
rali cruciatu se moto'^ (2 Bl. C. 473 ; 
2 St. C. 145, n. d., 4th ed.). 

Cession of Benefice.' There 
are several ways in which a parson 
may cease to be such, and among 
these is cession, or taking another 
benefice. The old statute upon this 
subject was the 21 Hen. 8, c. 13, 
which has been repealed by the 13 
& 14 v. c. 98, which enacts, that in 
future (and subject to exception in 
the case of rights already vested), 
no spiritual person shall take and 
hold together any tAvo benefices, 
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except in the case of two benefices 
the churches of which are within 
three miles of one another by the 
nearest road, and the annual value 
of one of which does not exceed 
£100: that no spiritual person 
holding a benefice with cure of souls, 
with a population of more than 
3000, shall take to hold there with 
any other haying a population of 
more than 500 ; nor, vice versft, that 
no spiritual person, holding more 
than one benefice with cure of souls, 
shall take to hold therewith any 
other, or any cathedral preferment ; 
and that, upon every admission to a 
new benefice or preferment contrary 
to the acts, every benefice previously 
held shall be void ipso facto, which 
prohibitions, however, in respect of 
population and yearly value, are 
subject to a provision enabling the 
Archbishop of Canterbury to grant 
a dispensation therefrom in certain 
cases, on recommendation of the 
bishop of the diocese (see also 18 & 
19 V. c. 127 ; 1 & 2 V. c. 106, ss. 2, 
5, 6, 11). As to persons holding 
cathedral appointments, see 1 & 2 
V. c. 106, s. 11; 4 & 5 V. c. 39; 
13 & 14 V. c. 94, 8. 19 ; 13 & 14 V. 
c. 98, ss. 5, 6). 

Cestui que Trust. He for 
whose use or benefit another is in- 
vested or seised of lands or tene- 
ments; or in other words, he who 
is the real, substantial, and be- 
neficial owner of lands which are 
held in trust (1 Cruise's Dig. 411 ; 
1 St. C. 370, 376, 4th ed.). 

Csarui QUE Use. He for whose 
use lands or tenements ar^ held by 
another (2 Bl. C 328 ; 1 St. C. S68, 
4.th ed.). 



Cestui que Vie. He for whose 
life lands or tenements are granted. 
Thus, if A. grants lands to B. during 
the life of C, here C. is termed the 
cestui que vie (2 Bl. C. 183 ; 1 St. 
269, 336, 336). By the 6 Anne,^ 18, 
all persons on whose lives any es- 
tates are holden shall (upon applica- 
tion to the Court of Chancery, and 
order made thereupon), once in 
every year (if required), be produced 
to the court, or its commissioners, 
or, upon neglect or reiiisal, they 
shall be taken to be actually dead, 
and the person entitled to the ex- 
pectant estate may enter upon and 
hold the property till the party shall 
appear to be living (Re Isaac, 4 My. 
& C. 11). As to the case of the 
cestui que vie being abroad, see 6 
Anne, c. 18, s. 2 ; 19 C. 2, c. 6, 
which last statute provides for the 
case of the cestui que vi^ concealing 
himself for seven years together. 

Chafewax. An oflScer in Chan- 
cery, who fitted the wax for the seal- 
ing of writs, and other instruments, 
but whose ofiSce, with his deputy, 
has been abolished by the 15 & 16 
V. c. 87, s. 23). 

Chairman of Committees. At 
the commencement of every new 
Parliament, each of the two Houses 
respectively selects from its own 
body a member to preside over its 
proceedings whilst the House is in 
«.ommittee. The ofiicer so appointed 
is called *^ The Chairman of Com- 
mittees of the whole House," and 
exercises the same authority in a 
committee of the whole House as 
the Speaker does on ordinary occa- 
sions. 

Challenge. — An exceptibn taken 
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against jurors, either one or more 
of them. There are two kinds of 
challenge ; either to the array^ 
by which is meant the whole jury 
as it stands arrayed in the panel, or 
little square pane of parchment on 
which the jurors^ names are written ; 
or to the polls, by which is meant 
the several particular persons or 
heads in the array. A challenge to 
the array is at once an exception to 
the whole panel in which the jury 
are arrayed; and it may be made 
upon account of partiality, or some 
default in the sberiiF or his under 
officer, who arrayed the panel; as 
should the sheriff be a party in the 
suit, or related to either of the 
parties, or the panel arrayed at the 
nomination or under the direction 
of either the plaintiff or defendant 
in the cause, &c., this would be a 
good ground for a challenge to the 
array. Challenges to the polls are 
exceptions to particular jurors ; and 
seem to answer the recusatio judi- 
ciis in the civil and canon laws. 
Challenges to the polls of the jur}^ 
(who are judges of fact) are by Sir 
Edward Coke reduced to four heads: 
viz. — propter honoris respectum ; 
propter defectum ; propter affectum ; 
and propter delictum (3^ Bl. C. 359, 
363 ; 3 St. C. 596—601, 4th ed.). 
It is to be observed, that the case of 
a formal challenge, whether to the 
array or the polls, has now become 
infrequent ; for where the sheriff is 
not indifferent, the jury may be 
unpanelled in the first instance by* 
the coroner ; and supposing it to be 
impanelled by the sheriff, this will 
be a sufficient ground, not only for 
challenge, but for moving in arrest 
of judgment after the verdict (Arch 
Pr. by Chit. 8th ed. p. 422 J ] so^ In 
case of any objection to a particular 



juror, the usual course ^ now is 
simply to intiihate the objection to 
the proper officer of the court, who, 
unless the matter be disputed on 
the other side, will refrain from 
calling him. So that the learning 
of challenges, in civil cases at least 
(though still of importance), is rarely 
illustrated by the modem practice of 
the courts. 

Chamberlain. — A high officer of 
state. Various great officers are so 
called ; as the Lord Great Cham- 
berlain of England, Lord Chamber- 
lain of the Household, Chamberlain 
of the Exchequer, &c. To the 
Lord Chamberlain the keys of 
Westminster Hall are delivered 
upon all solemn occasions. He 
disposes of the sword of state, to be 
carried before the Sovereign when 
coming to the Parliament, and goes 
on the right hand of the sword, 
next to the sovereign's person. He 
has the care of providing all things 
in the House of Lords in the time 
of Parliament. To him belongs 
livery and lodgings in the sovereign's 
court, &c., and the gentleman usher 
of the black rod, yeoman usher, &c., 
are under his authority. There are 
two officers of this name in the 
King's exchequer, who were wont 
to keep a controlment of the pells 
of receipt, and exits, and certain 
keys of the treasury and records ; 
they kept also the keys of. that 
treasury where the leagues of the 
King's predecessors and divers 
ancient books, as Domesday, l!lack 
Book of the Exchequer, remain 
(Cunn. Diet.). 

Champerty. — That species of 
maintenance which consists in the 
purchasing an interest in. the thing 
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in dispute, with the object of main- 
taining and taking part in the litiga- 
tion (Stanley y. Jo., 7 Bing. 878; 
Stevens y. Ba., 15 Yes. 189 ; Bell 
V. Sm., 5 B. & C. 188 ; 4 St. C. 
804, 4th ed.). It is not necessarily 
champerty to buy an incumbrance 
which is the subject of a suit in 
equity (Knight v. Bo., 6 W. R. 28) : 
as to adyancea to enable a party to 
carry on a suit, see Clark y. M*Na., 
27 L. T. 45 ; 2 L. C. 867). The 
purchase of a suit by an attorney 
pendente lite is unlawful, but a 
security given to him on the pro- 
perty in contest is lawful : the dis- 
tinction is between a sale out and 
out and a mere security (Anderson 
y. Ra^ 81 L. T. 218 ; 5 L. C. 23). 

Chamfertor. — He who is guilty 
of the offence of champerty, A 
bargainor, purchaser, or promoter 
of other personsNiuits or actions at 
law(4Bl. C. 185). 

Chakcbllor. — ^There are many 
officers bearing this title ; those 
howeyer which it will be necessary 
to mention here are, 1st. The Lord 
Chancellor ^^ 2nd. the Chancellor of 
the Duchy of Lancaster ; 8rd. the 
Chancellor of a diocese ; 4th. the 
Chancellor of the Exchequer, The 
Lord Chancellor is the presiding 
judge in the Court of Chancery ; he 
is created by the mere delivery of 
the great seal into his custody, 
whereby he becomes, without writ 
or patent, an officer of th^ greatest 
weight and power of any now sub- 
sisting in the kingdom, and superior, 
if a baron, in point of precedency 
to every temporal lord. He is a 
privy councillor by his office, and 
prolocutor of the House of I^ords 
by prescription lb him (under the 



Crown) belongs the appointment of 
all justices of the peace throughout 
the kingdom. Being formerly 
usually an ecclesiastic (for none 
else were then capable of an office 
so conversant in writings) and pre- 
siding over the royal chapel, he 
became keeper of the sovereign's 
conscience, visitor, in right to the 
sovereign, of all hospitals and 
(Colleges of the king's foundation, 
and patron of all the king's livings 
of the value of £20 per annum or 
under, in the sovereign's books. 
He is the general guardian of all 
infants, idiots, and lunatics; and 
has the general superintendence of 
all charitable uses in the kingdom. 
And all this over and above the 
vast and extensive jurisdiction which 
he exercises in his judicial capacity 
in the Court of Chancery. The 
Chancellor of the Duchy of Lancaster 
is the chief judge of the duchy court, 
which was formerly much used in 
relation to suits between tenants of 
duchy lands, and against accountants 
and others for the rents and profits 
of the said lands. The CHanceUor 
of a Diocese or of a Bishop is an 
officer appointed to hold the bishop's 
courts for him, and to assist him in 
matters of ecclesiastical law ; who, 
as well as all other ecclesiastical 
officers, if lay or nuirried, must 
be a doctor of the civil law, so 
created in some university (1 Bl. C. 
882). The Chancellor of the Ex- 
eh^uer is alone a high officer of the 
Crown, who sometimes sits in the 
Exchequer Chamber. His principal 
duties, however, are not of a judi- 
cial character, but concern the 
management pf the royal revenue 
(3 Bl. G. 44). 

CuANCE-MEi»LEY. — ^Thc accidcu- 



CHA 



CHA 



111 



tally killing a man in a casnal aflVay 
is 80 termed ; as if, in the course of 
a sudden broil or quarrel, a person, 
in the endeavour to defend himself 
from the person who assaults him, 
accidentally kill him (4 Bl. C. 184 ; 
4 St. G. 102, 126, 4th ed.). 

Chancery. — The High Court of 
Chancery is the highest court of 
judicanire in tliis kingdom next to 
the Parliament, and of a very 
ancient institution. The jurisdic- 
tion of this court is of two kinds — 
ordinary and extraordinary. The 
ordinary jurisdiction is that wherein 
the Lord Chancellor or lord keeper, 
in his proceedings and judgments, 
18 hound to observe the order and 
method of the common law ; and the 
extraordinary jurisdiction is that 
which this court exercises in cases 
equity. The jurisdiction of the 
ordinary court, that is, the common 
law jurisdiction of the Court of 
Chancery, is of much earlier origin 
than the equitable. It is exercised 
in issuing commissions, such as re- 
late to charitable uses, idiots, luna 
tics, original writs, repealing the 
King^s letters patent, holding pleas 
of petitions, monstrans de droit, 
traverses of offices, scire facias on 
recognisance, and, formerly, of such 
personal actions wherein any officer 
or minister of the court was a party, 
nils common law jurisdiction is 
exercised in what is termed the 
Petty Bag Office. The 12 & 13 V. 
c. 109 (to regulate certain offices hi 
the Petty Bag in the High Court of 
Chancery, and the practice of the 
common law side of that court, &c.), 
after repealing the 11 & 12 V. c. 
94, provides, among other things, 
that solicitors may practise as attor- 
neys on the common law side of the 



Court of Chancery without the 
intervention of any officer, and that 
costs shall be allowed as at common 
laxv. Proceedings may be had in 
vacation; pleadings are to be de- 
livered, and issues may be tried in 
any of the superior courts, though 
formerly this could be done in the 
Queen's Bench only. By s. 42, no 
person whomsoever who now is, or 
at any time hereafter shall be, an 
officer of the said Court of Chancery, 
shall have or be entitled as such 
officer to any privilege of suing or 
being sued on the common law side 
of the said Court of Chancery. 
With regard to the extraordinary 
court, or court of equity, being the 
only court of equity (besides those 
of the counties palatine and the 
Duchy of Lancaster, &c.), since the 
abolition of the Equity Court of 
Exchequer, by the 5 V. c. 5, it is 
usually called the High Court of 
Chancery; the judges thereof are 
the Lord High Chancellor, two 
Lords Justices of the Court of Ap- 
peal, Master of the Rolls, and three 
Vice-chancellors. The Master of 
the Rolls and the Vice-Chancellors 
are assistant judges to the Lord 
Chancellor, and an appeal lies firom 
their decision to him alone, or to 
him and the Lords Justices sitting 
together, or to the Lords Justices 
sitting without the Chancellor. 
Neither the Lord Chancellor nor 
the Lords Justices hear original 
causes — t. e,. causes are not, without 
special leave, set down to be heard 
by them in the first instance : they 
confine themselves, for the most 
part, to the hearing of appeals ftom 
the decisions of the Master of the 
Rolls and of the three Vice- Chan- 
cellors. Indeed, in lunacy cases, 
and in some statutory cases, the 
i2 
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Lord Chancellor and the Lords 
Jastices hear original matters. The 
principal heads or -subjects of equity 
jurisdiction may be described as 
being — 1. Accident and mistake ; 2. 
Account (14 Jur. 795) ; S. Fraud ; 
4. Infimts, married women, and 
persons of unsound mind ; 5. Speci- 
fic performance of agreements and^ 
contracts ; 6. Trusts ; 7. Legacies ; 
8. Administration; 9. Dower. 
Even as to fraud, accident, and 
trusU, which are^said (3 B. C. 431) 
to be the peculiar province of equity, 
there are many cases which are 
remedied at law, and, therefore, as 
Mr. Justice Story obserres (1 £q. 
Jurispr. 56, 2nd ed.), all that can 
be ascribed to such general allega- 
tions is general truth. Lideed, as 
to executory agreements and tech- 
nical trusts, courts of equity have 
exclusive jurisdiction. Mr. Justice 
Story adds : " The true nature and 
extent of equity jurisdiction, as at 
present administered, must be ascer- 
tained l)y a specific enumeration of 
its actual' limits in each particular 
dass of cases failing within its reme- 
dial justice." The writer then 
proceeds to class the various sul^ect 
matters of equity jurisdiction ."under 
the three following general divisions, 
namely, concurrent, auxiliary, and 
conclusive. The most complete 
and scientific division of equity 
jurisdiction is that by Mr. Smith 
(Manual, p. 29, Ist ed.). This 
division is founded on the distinctive 
characteristics of the relief afforded, 
or the general objects sought to be 
effected. It is as follows:— I. 
Remedial equity, specifically so 
termed, including thereunder; 1. 
Accident; 2. Mistake; 3. Actual 
fraud; 4. Constructive fraud. II. 
Executive equity, including there- 



under: 1. Legacies; 2. Donationes 
mortis causft ; 3. Express private 
trusts evidenced by some written 
document; 4. Express charitable 
trusts; 5. Implied trusts; 6. Con- 
structive trusts; 7. Trustees and 
others standing in a fiduciary rela- 
tion; 8. Specific performance of 
agreements and duties not arising 
from trusts. III. A^justive equity, 
including thereunder : 1. Account 
in general; 2. Administration; 8. 
Mortgages and pledges ; 4. Appor- 
tionment and contribution ; 5. Part- 
nership ; 6. Certain special a^ust- 
ments in cases of debtor and credi- 
tor; 7. Miscellaneous cases of 
account; 8. Damages and compen- 
sation; 9. Election; IQ. Satisfaction; 
11. Partition, settlement of boun- 
daries, and assignment of dower. 
IV. Protective equity, irrespective 
of disability, including thereunder : 

1. Cancelling, &c., documents ; 2. 
Interpleader; 3. Bills of peace, and 
to establish wills and injunctions; 
4. Writs of ne exeat regno and 
supplicavit; 5. Appointment of a 
receiver, &c. V. Protective equity 
in favour of persons \mder disability, 
including thereunder: 1. Infants; 

2. Persons of imsound mind; 8. 
Married women. VI. Auxiliary 
equity, including thereunder: 1. 
Discovery in aid of proceedings at 
law ; 2. Preserving testimony. 

Chapelrt. — The same thing to a 
chapel as a parish is to a church, 
i. e. the precinct and limits of it 
(Les Termes de la Ley; 6 Jur. 
608). 

Chapman.— A dealer, a. person 
who gains his livelihood by buying 
and selling. This is a term usually 
applied to traders sought to be made 
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bankmpts, where the specific trading 
is doubtfiil ; and indeed it is added 
after the specification of any parti- 
cular trade; and its utility will be 
apparent from this, namely, that 
under the words *^ Dealer and 
Chapman,'* and the general state- 
ment that the bankrupt obtained his 
living by buying and selling, 
evidence may be given of any species 
of trading (Henley's Bankr. 10, 8rd 
ed.). 

Chapter. — An assembly of 
dignitaries called canons in a diurch 
cathedral, and in another significa- 
tion, a place wherein the members 
of that community treat of their 
common afiairs. It may be said that 
this collegiate company is termed 
chapter metaphorically, the word 
ori^nally implying a little head; 
for this company or corporation is, 
as a head, not only to rule and 
' govern the diocese in the vacation 
of the bishopric, but also in many 
things to advise the bishop when 
the see is full (Les Termes de la 
Ley). By the 8 & 4 V. c. 118, s. 1, 
all the members of chapters, except 
the dean, in every cathedral and 
collegiate church in England, are to 
be styled canons. These are some- 
times appointed by the Crown, 
sometimes by the bishop, and some- 
times by each other (3 St. C. 17, 
4th ed.). 

Charge of Debts. — ^It is very 
common for testators to charge their 
real estate with the payment of their 
debts, the efiect of which has given 
rise to many questions of great 
nicety. As observed by Mr. Lewin 
(Trusts, p. 178, 8rd ed.), if a person 
by will charge hid realty with debts 
(or with debts and legacies, or lega- 



cies only), the legal estate may 
descend to the heir, or it may pass 
to a devisee ; but the Court of 
Chancery will view the charge as an 
implied declaration of trust, and will 
enforce the execution of it against 
the legal proprietor (see also Burt. 
Comp. pi. 1604). One eflTect of 
such a charge is to constitute the 
realty equitable assets,^nd another 
is to enable a court of equity to 
order a sale or mortgage of such 
estate (Burt. pi. 1504), and a sale 
may take place without the order of 
such court, though this was doubted 
in Robinson v. Lo. (17 Beav. 592 ; 
18 Jur. 868). One important ques- 
tion has hitherto been, whether such 
sale shall or shall not be made by 
the executor. In 1 Lead. Cas. £q. 
77) the doctrine is thus summed up: 
^^ Where there is a general charge 
of debts upon real estate, the exe- 
cutors have in' equity an implied 
power to sell it, and they alone can 
give a valid receipt for the purchase 
money ; but as they do not take by. 
implication a legal power to sell, 
and cannot convey the legal estate 
(Doe V. Hu., 6 Ex. 228), the per- 
sons in whom it is vested (if it be 
not already in the executors by de- 
vise or otherwise) must concur with 
them in the conveyance " (but see 2 
Dav. Conv. 882 n.; Dart's V. & P. 
400, 476 n. ; Sugd. V. & P. 545 n., 
18th ed.). The reader will find a 
rather lengthy statement of the 
various opinions and most recent de- 
cisions on the above subject in 1 
L. C. N. S. 845—858. By the pro- 
visions of Lord St Leonards* Act, 
the 22 & 28 V. c. 85 (1 L. C. N. S. 
p. 827), which, however, apply only 
to wills coming into operation after 
the passing of that act^ a devisee in 
trust of the whole of the testator's 
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interest, eharged with debts or leg^- 
eies, may raise the same eitlier bj a 
sale or mortgage^ and this is ex- 
tended to tbe snrviyors and the heirs 
or derisees of sneh sunriyor, and to 
trustees appointed under a power or 
by the Court of Chancery. And if 
the whole of the te8tator*s interest 
did not vest in any trustees, the 
executors, either original or by de- 
Tolution, may raise the money in 
the same way ; but these powers do 
not extend to beneficial devisees of 
the testator^s whole interest. Mr. 
Hunter, in his work on the above 
statute, remarks, that ** when a will 
contains a charge of debts or legacies, 
it is often accompanied by an ex- 
press power to the executor or to 
the devisee, to raise the money re- 
quired by sale or mortgage ; in such 
cases no difficulty arises. But the 
will may contain a mere charge of 
debts or legacies, without any course 
being pointed out by which it can 
be acted upon; it is under these 
circumstances, that the resent cases 
have ascribed an implied power of 
sale, and of signing valid receipts, to 
the executor. The present act dis- 
tinguishes the cases where the estate 
subject to the charge becomes.'bene- 
ficially vested in any person, In fee 
pi in taU, or for the testator's whole 
estate or interest, from cases where 
it does not become so vested. In 
the former class of cases it is the 
duty of the beneficial owner to dis- 
charge th^ liability to which his 
estate is subject, and he is competent 
to do so, inasmuch as he can, out of 
his interest, make an eifectual sale 
or mortgage, in which he may com- 
pel the person having the legal 
estate under the will to concur, if 
this be rendered necessary by rea- 
son that that estate is devised upon 



trust for the absolute beneficial de- 
visee ; here then there is no need 
for a power to raise the amount of 
the charge, and therefore the act 
gives none, but leaves the matter to 
bo determined by the old law. 
When however the estate subject to 
the charge is not beneficially devised 
to any person in fee or in tail, or for 
the testator's whole estate and in- 
terest, or, in other words, where the 
estate is settled by the will, the act 
makes a further distinction ; the de- 
vise may be of the whole of the tes- 
tator*s interest to trustees for the 
objects of the settlement, in which 
case the 14th section gives to the 
trustees a power to sell or mortgage 
for the purpose of raising the charge ; 
or the will may not adopt the ma- 
chinery of an absolute devise to 
trustees, but may contain a direct 
gift of either the whole or of part of 
the estate to the objects of the aet- 
tlement ; here the 16th section gives 
to the executors the power to make 
the necessary sale or mortgage. 
The powers conferred by the 14th 
section are, by the 15th, extended 
to every person in whom the trust 
estate may have become vested in 
any manner, except by conveyance 
inter vivos, or who may have in any 
manner become trustee. This pro- 
vision obviates, as to (his case, the 
questions which continually arise aa 
to whether powers are transmissible 
to representatives of the original 
donees (See 1 Sugd. Powers, 120 ; 
Titley v. Wolstenhdlme, 7 Beav. 
426). Similarly the power conferred 
by the 16th section may be exercised 
by the person in whom the execu- 
torship is for the time being vested. 
It is also by the 16th section de- 
clared, that the executor's power 
shall not be merely equitable, bat 
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shall operate as a common law power 
oyer the legal estate, supposing, of 
course, that such legal estate waa 
Tested in the testator. Purchasers 
and mortgagees are by the 17th 
section exempted from inquiring whe- 
tlier the powers conferred by the 14th, 
16th, and 16th sections, have been 
torrecdj exercised in their &Tour/^ 
As stated by Mr. Burton (pi. 1606), 
charges of debts upon lands are 
faroured in equity as acts of justice 
in the testator [though since his 
time, the 8 & 4 W. 4, e. 104 has 
effected nearly the same result]; 
and, therefore, if he merely com- 
mence his will with a direction that 
his debts shall in the first place be 
paid, this is held to amount to a 
charge on the real estate comprised 
in the will. It is not important in 
what part of the will the direction is 
inserted; but a direction that the 
debts shall be paid by the executors 
is insufficient, unless they be also 
devisees of the lands (see the dis- 
tinctions concisely stated in Burt. 
Comp. pi. 1606, note by Mr. Cooper ; 
also Dart's V. & P. 400, 3rd ed.). 

CHARGINa IH ExEcunoH.— 
This is a term applied in respect to 
defendants in custody, at the suit of 
the plaintiff, during the pendency of 
the action. By R, G. H. T. 1863, 
id. 124, the plaintiff must charge a 
defendant (who is a prisoner) in 
execution within the term next 
after the trial or final judgment. 
This rule applies only where the 
defendant is imprisoned at the plain- 
tiffs suit (Hall y. We., 2 Sc. K. R. 
196). If the defendant is in the 
Queen's Prison at the plaintiff's 
suit, the mode of enlarging him in 
execution is as follows : a side bar 
rule to acknowledge the custody is 



obtained at the Master's office and 
taken to the keeper, who writes an 
acknowledgment thereon, which 
must be dated the same term as the 
defendant is charged. in execution. 
A eammittitur piece is then made out 
on parchment, and filed with the 
clerk of the judgments. This docu- 
ment simply states that the defen- 
dant is committed to the custody of 
the Keeper of the Queen's Prison in 
an action at the suit of the plaintiff, 
there to remain until, &c. If the 
defendant be in the custody of a 
sheriff, the only thing necessary is 
to sue out the ordinary ca, «a., and 
lodge it with t^e under-sheriff, or 
his town agent (Williams y. Wa., 
4 Dowl. 200 ; as to the effect of a 
notice for discharge under Insolvent 
Debtors' Act, see R. G. H. T. 1863, 
pi. 128). 

Charob on Lakbs. — By the 1 
& 2 V. c. 110, s. 13, judgments 
(including decrees and orders of 
courts of law and equity, in bank- 
ruptcy, and in lunacy), for payment 
of money or costs, operate as a 
charge upon all lands, tenements, 
rectories, advowsons, tithes, rents, 
and hereditaments (including copy- 
holds), which the debtor, at the date 
of the judgment or afterwards, is 
seised or possessed of, or entitled to, 
for any estate or interest at law or 
in equity, in possession, reycrsion, 
remainder, or expectancy, or over 
which he has any disposing power 
which he might, without the assent 
of any other person, exercise for his 
own benefit ; and the charge is 
binding against all persons claiming 
under the debtor after such judgment, 
and also against the issue of his body, 
and all other persons whom he 
might, without the assent of any 
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other person, cut off and debar from 
any remainder, reyersion, or other 
interest in or out of any of the said 
lands and hereditaments. By the 
same 13th section, the judgment 
creditor is giyen the same remedies 
in a court of equity^ against the here- 
ditaments so charged, as if the 
debtor had in writing agreed to 
charge the same with the amount of 
such judgment debt and interest 
thereon : provided that no proceed- 
ings in equity to obtain the benefit 
of such charge are to be taken for 
twelve months (see RoUeston v. 
Mo., 1 Dru. & W. 196 ; 16 Beav. 
146; Yescombe v. La., 7 W. R. 
634 ; 1 L. C. N. S. 217). It is also 
provided that the act is not to be 
taken to alter or affect any doctrine 
of equity whereby protection is 
given to purchasers for valuable 
consideration without notice. It is 
also provided, that such charge 
shall not give the judgment creditor 
any preference, in case of the bank- 
ruptcy of the debtor, unless such 
judgment has been entered up one 
year before the bankruptcy (see 
Harrison y. Pe., 6 L. C. 66, 56). 
A judgment is now, when registered, 
what it was not before this act — a 
security upon land (see Bond v. Be., 
26 L. J. Ch. 263 ; 3 Jur. N. S. 
1290 ; 4 L. C. 226, 227), or, as Lord 
St. Leonards said, it is an equitable 
estate (1 Dru. & W. 196 ; but see 
Beavan v. Ox., 2 Jur. N. S. 121). 
As above stated, the judgment, to 
be a charge in equity on the debtor^s 
lands under the statute, must first 
be registered, but still the judgment 
is not the less a subsisting charge, 
because, under s. 13 of the above 
act, the judgment creditor cannot 
enforce it in equity till a year has 
expired from the entering up : the 



^charge subsists, the remedy only 
being suspended (ezp. Bayle, 17 
Jur. 979; 1 L. C. N. S. 2l7; 
Fisher's Mortg. 368). And the 
charge may be enforced by suit in 
equity, at the end of a year from 
the entering up of the judgment, 
though a year has not elapsed from 
the registration (Derbyshire, &c., 
Co. V. Ba., 16 Beav. 146). It is 
also to be borne in mind that, inde- 
pendently of the above statute, 
courts of equity will assist the judg- 
ment creditor, but only to remove 
impediments from the legal right, 
or to protect the property pending 
disputes at law concerning the title, 
and in these cases the creditor must 
first have sued out an elegit (Neate 
v. Ma., 8 My. & C. 421 ; Smith v. 
Hu., 1 Col. 706 : Fisher's Mortg. 
36,86). 

Charge on Stocks.— The 1 & 2 * 
y. c. 110, ^introduced a charge on 
stocks, funds, annuities, and shares 
of public companies, and also a 
mode of enforcing the same. Thus, 
by sec. 14 of that act, if the judg- 
ment debtor has any government 
stocks, funds, or annuities (1 L. C. 
N. S. 186), or any stock or shares 
of or in any public company in 
England (whether incorporated or 
not) standing in his. name in his 
own right, or in the name of any 
person in trust for him, a judge [at 
chambers, 9 M. & W. 42] of one of 
the superior courts [of law, re Coe, 
2 Beav. 300], on the application of 
any judgment creditor, may order 
that such stock, &c., shall stand 
charged with the payment of -the 
amount of the judgment with inter- 
est ; and such order shall entitle 
the judgment creditor to all such 
remedies as he would have been 
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entitled to if such charge had heen 
made in his favour by the judgment 
debtor (see Kinderly v. Je., 2 Jur. 
N. S. 602) : Provided that no pro- 
ceedings shall be taken to have the 
benefit of such charge, until after 
six calendar months from the date 
of such order (see Watts v. Po., 1 
Jur. N. S. 1^3 ; 1 L. C. 93 ; 2 L. 
G. 75— 78; ,6 L. C. 171 ; Scott v. 
Ha., 6 W. R. 862). By s. 18, de- 
crees and orders in equity, and rules 
of courts of law and orders in bank- 
ruptcy and lunacy, for any money 
or costs, are to have the same effect 
and the same remedies may be had 
as . in cases of judgments. By the 
S & 4 y. c. 82, the aforesaid pro- 
vision is to extend to the interest of 
any judgment debtor, whether in 
possession, remainder, or reversion, 
and whether vested or contingent, 
as well in any such stocks, &c., as 
also in the dividends, interest, or 
annual produce of any such stocks, 
&c. And an order may be made in 
respect of any such stocks, &c., 
standing in the name of the Ac- 
countant-General of the Court of 
Chancery, and the dividends,- &c., 
thereof. By sec. 15 of 1 & 2 V. c. 
110, in order to prevent any trans- 
fer of such stock, &c., the judge^s 
order is, in the first instance, to be 
made exparte, without any notice to 
the judgment debtor, and is. to be 
an order to show cause only; and 
the order restrains the bank and 
public companies from permitting a 
transfer until the order is made 
absolute or discharged. And if 
after notice of such order to the 
trustee or an agent of any corpora- 
tion, any transfer be made, such 
corporation or trustee is liable to 
the judgment creditor for the value 
or amount of the stock transferred, 



or 80 much thereof as shall be 
sufficient to satisfy his judgment; 
and no disposition by the debtor 
is in the meantime to be valid 
as against the judgnjient creditor. 
And unless the judgment debtor, 
within a time to be mentioned in 
such order, shows to the judge 
sufficient cause to the contrary, the 
said order is, after proof of notice 
thereof to the judgment' debtor, his 
attorney, or agent, to be made 
absolute : provided that the judge 
may discharge or vary such order 
and award costs. It is provided, 
however, by sec. 16, that if the 
judgment creditor shall cause the 
person of the judgment debtor to be 
taken or charged in execution, he 
shall be deemed to have relinquished 
all title to the benefit of such charge 
or security. Notwithstanding an 
order absolute under the 14th and 
15th sees, charging stock standing 
in the names of trustees, the Bank 
of England is bound to pay the 
dividends to the trustees, who are 
liable in equity for its proper dis- 
tribution : the bank is not bound to 
pay the creditor (Fowler v. Ch., 
2 D. N. S. 767). 

Charqe anp Dischabqb. — 
Formerly, under decrees to take 
accounts in the master's office, the 
plaintiff carried in a statement of 
the several items which he claimed 
to be entitled, upon proof, to charge 
the defendant in the accoun t. Whei i 
this charge was gone tb rough, ,t]ie 
defendant brought in his discharge, 
containing a statement of payments 
and disbursements made by him, 
and other matters by ' which he 
claimed to discharge himself from 
the claims attempted to be made out 
against him by the charge. The 
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orders of 1828 mmplified this 
practice by requiring the accounting 
party to bring in his account in the 
form of debtor and creditor, and 
then any party dissatisfied might 
examine the accounting party. By 
Order, 16th October, 1852, pi. 23, 
no charges or discharges are to be 
brought in. 

Chabgixg part of a Bill in 
Chancbrt. — ^The plaintiff in a suit 
in equity, after setting forth the 
subject of complaint, adds such cir- 
cumatanccs by way of allegation' as 
are calculated to corroborate his 
statement, or to anticipate and con- 
trovert the claims of his adversary ; 
and such allegations are technically 
called charges, and the part of the 
bill in which they occur is termed 
the charging part of the bill. This 
part of the bill was, even prior to 
the new system of procedure, fre- 
quently omitted, and now it is 
still more rarely used, though its 
introduction may, in some cases, be 
beneficial (1 Dan. Ch. Prac. 856, 
857, 2nd ed. ; 15 & 16 V. c. 86, s. 
10; Ord. 7 Aug. 1852, pi. 14, and 
schedule thereto). The charge of 
confederacy formerly used is now 
discontinued (Mif. PL 32—84, 8rd 
ed.). 

Charitable Gifts.— By several 
statutes, gifts to superstitious uses 
are made void, but gifts are good 
even of lands for the maintenance of 
a school, or the sustenance of poor 
people or any other cfiaritabU uses, 
provided the same be made in con- 
formity with the 9 G. 2, c. 36, by 
which no lands or tenements or 
money to be laid out in the purchase 
thereof, shall be given or conveyed 
or anyways charged or incumbered 



jn trust for the benefit of any chari- 
table uses, unless by deed indented, 
sealed, and delivered, in \he 
presence of two or more witnesses, 
twelve calendar months at least 
before the death of the grantor, and 
enrolled within six calendar months 
after its execution in the Court of 
Chancery, and unless such gift be 
made to take effect immediately, 
and be without power of revocation 
or other clause for the benefit of 
the donor, or those claiming under 
him, thus excluding gifts of lands 
to charitable uses by iviU (Walker 
V. Ri., 2 M. & W. 882 ; Att..Gen. 
V. GL, 12 Sim. 84). Where stock 
in the public funds is to be laid out 
in the purchase of lands for chari- 
table uses, the transfer (without 
deed) in the bank books, six calen- 
dar months before the donor's death, 
will sufllice. A conveyance by way 
of bon& fide purchase for a valuable 
consideration paid at the time, is 
valid, though the vendor should die 
the next day (Burt. Comp. pi. 215, 
n. a. ; 9 G. 4, c. 85). The Univer- 
sities of Cambridge and Oxford, and 
the foundations of Eton, Winchester, 
and Westminster, and the British 
Museum, &c., are exempted from 
the above restrictions (2 L. C. 159, 
286, 289; 3 Id. 283, 368; F. Bk. 
162). Any gift which will neces- 
sarily bring fresh land into mort- 
main is void ; but not where the 
subject-matter is to be applied on 
lands already in mortmain (Trye T. 
Gl., 15 Jur. 887 ; Edwards v. Ha., 
1 Jur. N 8. 1189 ; 3 L. C. 283 ; 4 
Id. 137 ; re Clancy, 16 Beav. 295; 
1 L. C. 10 ; Philpott V. St. Ge. Ho., 
5 \^. R. 845 ; 4 L. C. 137 ; see 
other points, 5 L. C. 3). It may be 
added, that where the trustees of a 
gift for charitable purposes have, by 
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the terms of the gift, a discretion to 
apply the benefit of the gift, either 
in a way which the kw allows of, 
or in one which it disallows, the gift 
will not, on that account, be held 
Toid, the presumption being that 
the trustees will act in a lawfUl 
manner (Mayor of Fa, v. Ry., 18 
Jur, 587; 1 L. C. 86). A convey- 
ance (prior to the 7 & 8 Y. c. 101, 
i. 73) of lands in trust for the 
oyerseers and guardians of a parish, 
for the purpose of being used as a 
poor-house, is not void, as not 
being for ^^ a charitable use " (Bur- 
naby y. Ba., 7 W. R. 693 ; 6 L. C. 
283). So a devise of lands to the 
trustees for the time being of a 
public library (supported' by volun- 
tary subscriptions of its members, 
who had the use of the books pur- 
chased therewith), and tlieir suc- 
cessors for ever, for the use, &c., 
of such library, is valid (Came v. 
Lo., 31 L. T. 229 ; 5 L. C. 172). 
Shares in public incorporated com- 
panies are not, in general, within 
the above statute, they being for 
the most part personal estate, and 
transmissible as such (11 Jarm. 
Gonv. 141, note by Sweet ; 6 L. C. 
274 ; Hayter v. Ta., 6 W. R. 243 ; 
4 L. C. 297). Though not so ex- 
predsly provided, it has been held 
that the statute extends to a bequest 
of money to be produced by the 
sale of land, even though leaseholds 
(Tudor's R. P. 433 ; 11 Jarm. Sw. 
143). 

The statute of 9 6. 2 leaves the 
disposition of purely personal estate, 
that is, other than chattel interests 
in land, quite unrestrained, except 
where directed to be laid but in 
land ; so th^t, with this qualification, 
piire personalty may. be given to 
charitable uses (1 1 Jarm. Sw. 154) ; 



yet it has been held that a bequest 
of pure personalty to a charity, the 
object of which is the purchase and 
restoration to the church of impro- 
priate tithes, is void (Denton v. Ma., 
6 W. R. 238, 742 ; 4 L. C. 335 ; 6 
Id. 81). A direction that charitable 
legacies shall be paid out of the 
pure personalty is sufficient to 
entitle the charity to the full amount 
of the legacy as agvinst the next-of' 
kin, but in order to save the chari- 
table legacies from abatement in 
case the pure personalty should be 
insulHcient to pay not only those 
legacies, but also the other pecuni- 
ary legacies given by the will, an 
express declaration that they shall 
have priority seems to be necessary 
(11 Jarm. by Sw. 149, 557, note ; 
St urge V. Di., 6 Beav. 462 ; see for 
forms of bequest, 11 Jarm. 556 — 
559, 3rd ed.). It has been decided, 
where there was a gift of charitable 
legacies out of pure personalty, and 
there were also non-charitable lega- 
cies given which were not directed 
to come out of the pure personalty, 
and the personalty savoring of the 
realty was sufficient for the payment 
of the latter, that the pure personalty 
was to be applied primarily to the 
payment of the charity legacies 
(Robinson v. Ge., 16 Jur. 955 ; but 
see Tempest v. Te., 3 Jur. N. S. 
251; 3L. C. 368; 4 Id. 83). As 
to marshalling the assets so as to 
favour legacies given for charitable 
purposes, see Pritchard v. No., 5 
W. R. 733 ; 3 L. C. 124. 

The 9 G. 2 does not extend to 
Scotland, or, in general, to the 
colonies CWhicker v. Ha., 31 L. T. 
R. 319 ; 5 L. C. 393). By a rule 
of construction peculiar to charitable 
gifts, if the donor declart^s his 
intention in favour of charity in 
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general, without any specification of 
objects ; or even if he refers to a 
past or future specification which he 
never has made, or does not after- 
wards make ; or if the gift is to a 
charity which has ceased to exist or 
is illegal, or which refuses to accept 
the preferred bounty; though by 
these means the particular object is 
become impracticable or unascer- 
tainable, yet the main and substan- 
tial purpose being charity, that 
purpose will not be defeated by the 
failure of the particular object, but 
the trust will be executed cy pr^s — 
that is, the Court of Chancery or 
the Crown, by sign manual, will 
direct its application to some exist- 
ing purpose consistent, as far as may 
be, with the spirit of the testator's 
design (11 Jarm. Cony. Sw. 154, 
155 ; Salusbury v. De., 8 Jur. N. S. 
740; 4L. C. 85,86; 5 L. C. 28 ; 
Marsh v. Me., 5 W. R. 815 ; 4 L. C. 
113, 114 ; 5 L. C. p. 3, No. 47). 

CHARinES, Control op. — In 
order to control abuses in charitable 
gifts, the Crown formerly issued 
commissions under the 46 £liz. c. 4, 
but this now disused (Tudor^s Char. 
Tr. 32, 33), and the Court of Chan- 
cery interposes for the protection of 
charities, besides which the Charity 
Commissioners, as elsewhere stated, 
have certain powers conferred on 
them for controling the administra- 
tion of the charitable property. 
Where proceedings are taken in 
Chancery (which now, in general, 
require the previous leave of the 
Commissioners, see 1 L. C. 90 ; 5 L. 
C. 131 ; 6 L. C. 272), the Attorney- 
General, usually though not neces- 
sarily, at the instance of a private 
person, termed a relator (who if 
answerable for the due conduct of 



the proceedings and for the costs) 
files, ex officio, an information in 
that court to have the charity 
properly established (3 Bl. C. 428 ; 
2 P. Wm. 118; 2 Atk. 828; re 
Bedford Ch., 2 Swanst. 520 ; 8 Jar. 
Dig. 128; 1 Dan. Ch. Pr. 11—18, 
2nd ed.). By the 52 6. 8, c. 101, 
a more summary remedy is given in 
cases of breaches of trust, or where 
the direction of the court is required 
for the administration of the trust, 
for any two or more persons may, 
on obtaining the previous sanction 
of the Attorney or Solicitor-General, 
apply for relief by petition, which 
may be heard in a sununary way, 
and the order thereon is to be con- 
clusive, unless appealed against 
within two years. A very narrow 
construction has been put upon thin 
act (see re Hall's Ch. 14 Beav. 120 ; 
re Manchester New Col. 16 Id. 616 ; 
Tudpr's Ch. Tr. 34, 35 ; 2 Dan. Ch. 
Pract. 1713, 2nd ed.). 

Charity . Commissioners. — In 
order to the more effectual protec- 
tion of charities, several recent 
statutes (16 & 17 V. c 137, 18 & 
19 V. c. 124 ; 20 & 21 V. c. 76) have 
provided for the appointment of 
commissioners, styled " The Charity 
Commissioners for England and 
Wales," who have power to examine 
into charities, and to prosecute such 
inquiries by their officers, called in- 
spectors; (2) to require trustees and 
other persons to render to the Board 
of Commissioners written accounts 
and statements, or to attend to be 
examined on oath, in relation to any 
charity or i^ property; (8) to 
authorise suits and proceedings 
concerning the same ; (4) to sanction 
building leases* repairs, or improve- 
ments, or the sale oa^ exchange of 
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the charity lands, &c. The acts also 
appoint corporate bodies by the 
names of *' The Official Trustees of 
Charity Lands," and " The Official 
Trustees of Charitable Funds,*' in 
whom respectively the land, stock, 
securities and money of charities 
may from time to time become 
vested, by order of any court having 
jurisdiction. Where the appoint- 
ment or removal of any trustee, or 
any other relief, order, or direction 
relating to any charity, shall be 
considered desirable, it shall be 
lawful, if the gross annual income 
exceed £30 (or in London though 
und^r that amount) for any person 
authorised by the board (or for the 
Attorney- General), to make appli- 
cation, without information, bill, or 
petition, to the Master of the Rolls, 
or one of the Vice Chanc^lors 
sitting at chambers, for such order 
as the case may require, w^ithout 
appeal where the annual income is 
not more than £100. If the gross 
annual income do not exceed £30, 
the application may be made to a 
district court of bankruptcy, or to 
the district county court. Roman 
Catholic Charities, the Universities, 
Cathedrals, Eton and Winchester 
Colleges are exempted from the in 
invitum jurisdiction of the board (1 
L. C. 389 ; 2 L. C. 120, 281 ; 3 L. C . 
14 — 17; as to obtaining the com- 
missioners' certificate for instituting 
proceedings in equity, see 1 L. C. 
90;6L. C. 131 ; 6 L. C. 272). 

Charter-party. — An instru- 
ment commonly called * among 
merchants and seafaring men a pair 
of indentures, and contains the cove- 
nants and agreements made between 
the owners, masters, and freighters of 
ships, concerning their merchandise 



and maritime affairs. Charter- 
parties of afireightment settle agree- 
ments as to the cargo of ships, and 
bind the master to deliver the goods 
in' good condition at the place of 
discharge, according to agreement. 
More fully, a charter-party is de- 
fined to be an agreement by 
indenture, whereby the owners, 
masters and freighters of a ship 
covenant with each other that a 
particular ship shall be fit and ready 
to sail, take in such and such lading, 
carry, and transport the same to 
such place or places, in considera- 
tion whereof the freighters or mer- 
chants are to pay so much, &c. (Bac. 
Abr. Merchant, H.). A charter- 
party is the term used when the 
entire vessel is taken, whilst, where 
the owner of the goods merely bar- 
gains for their conveyance on freight, 
with goods of others, a bill of lading 
(p. 56) only is generally executed. 
A charter-party, being only a cove- 
nant or agreement, is to be construed 
according to the intention of the 
parties, and the usual customs of 
merchants ; but though the terms of 
a charter-party may be explained 
by usage, they cannot be altered, 
nor can any terms be introduced so 
as to vary the nature of the original 
contract (Gibbon v. Yo., 2 Moo. 
224). Whether a charter-party be 
under seal or not, an action at law 
grounded upon it must be brought 
in the name of the party to it, and 
not in the Qame of another to whom 
he may have assigned his interest 
(Splidt V. Bo., 10 East, 279)! But, 
in the case of a bill of lading, the 
law is different, as should have been 
stated, under that title. This is by the 
18& 19 V. c. Ill (F. Bk. 9 ; 2 L. C. 
123), which was passed to remedy two 
inconveniences which had been felt 
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ftmong eoromercial men as to billt 
of lading,~fint, that the contract 
did not pass by the indorsement of 
a bill of lading, whilst the property 
in the goods did (Key, diy. Com. 
Law, pp. 31, 32, 3rd ed. ; Thomp- 
son V. Do., U M. & W. 403 ; 14 
L. J. Ex. 340). Secondly, that a 
master of a ship -giving a bill of 
lading of goods which had never 
been shipped could not be con- 
sidered as the agent of the owner 
so as to render the latter re- 
sponsible to one who had made 
advances on the faith of the bills so 
signed (Hubberst;^ v. Wa., 8 Ex. 
330). The intent of the above act 
is to remedy both the above cases. 
As to the first it recites, that by the 
custom of merchants a bill of lading 
of goods being transferable by in- 
dorsement, the property in the 
goods may thereby pass to the 
indorsee, but nevertheless all rights 
in respect of the contract contained 
in the bill of lading continue in the 
original shipper or owner, and it is 
expedient that such rights should 
pass with the property; and then 
enacts, that every consignee of 
goods named in a bill of lading, and 
every indorsee thereof, to whom the 
property passes by the consignment 
or indorsement, shall also have 
transferred to him all rights of suit, 
and be subject to the same liabilities 
in respect of such goods as if the 
contract contained in the bill of 
lading had been made with himself. 
This provision, however, is not to 
affect the right of stoppage in tran- 
situ, oV of claiming freight against 
the original shipper or o>i'ner, or 
any liability of the consignee or 
indorsee, by reason of such con- 
signment or indorsement. As to 
the second branch of the subjects. 



the statute appears rather to 
confirm, with some modification, 
the doctrine already established, that 
to introduce any material alteration 
in the law. Al'ter reciting that ^* it 
frequently happens that tlie goods, 
in respect of which bills of lading 
purport to be signed, have not been 
laden on board, and it is proper that 
such bills of lading, in the hands of 
a bon& fide holder for value, should 
not be questioned by the master or 
other person signing the same, on 
the ground of the goods not having 
been laden," it is enacted by the 
3rd section that every bill of lading 
in the hands of a consignee or in- 
dorbee for valuable consideration, 
representing goods to have been 
shipped on board a vessel, shall be 
•conclusive evidence of such ship- 
ment^ against the master or other 
person signing the same, unless the 
holder of the bill of lading had 
actual notice, at the time of receiving 
it, that they had not been shipped. 
The person signing the bill of lading, 
however, may exonerate himself by 
showing that the misrepresentation 
was caused without any default on 
his- part, and wholly by the fraud 
of the shipper or holder, or some 
person under whom the holder claims 
The indorsee of a bill of lading is 
only liable to be sued on so much 
of the contract as is expressly incor- 
porated in the bill of lading (Oliver 
V. Mu., 7 W. R. 264 ; 1 L. C. N. S. 
62). 

Chase. — ^This word signifies a 
place for the reception of deer and 
wild beasts of the chase generally, 
as the buck, doe, fox, roe, &c. A 
chase is not the same as a forest, pr 
a park, but is of a nature between 
the two, being commonly less than 
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a forest, and not having so many 
liberties and privileges incident to 
it, and yet of larger extent than a 
park, and stored with a greater 
diversity of game, and having more 
keepers to superintend it. And it 
is said by Crompton (Jurisd. 148), 
that a forest is no sooner in the 
hands of a subject than it looses its 
name, and at once becomes a chase : 
so that one of the essential differ- 
ences between a forest and a chase 
is, that the former cannot be in 
the hands of a subject, and the lat- 
ter may ; and from a park, inas- 
much as it is not inclosed, and has 
not only a larger compass and more 
game, but also a greater number of 
keepers and officers (Manwood-s 
Forest Laws, 4 Inst. 314 ; 2 Bl. C. 
38). 

Chattels. — All things which are 
usually comprehended under the 
name of goods come under the 
general name of chattels. The 
ownership of a chattel is called 
property ; and as persons are said 
to be. seized of land, so they are 
said to be possessed of chattels (F. 
Bk. 118, 196). Where not dis- 
posed of by will, lands go to the 
heir, whilst chattels go to the per- 
sonal representative. Chattels are 
divided into two kinds, real and per- 
sonal. Chattels real are such tfis 
concern real estates, or landed pro- 
perty, and are so called because 
they are interests issuing out of 
such kind of property ; as the next 
prdbentation to a church, terms for 
years, estates by statute merchant, 
statute staple, elegit, &c. Chattels 
personal are generally such as are 
moveable and may be carried about 
the person of the owner wherever 
be pleases to go ; such as money, 



jewels, garments, animals, house- 
hold furniture, and almost every 
description of property of a move- 
able nature (2 Bl. C. 385, 386). 
Things personal, however, are not 
confined to moveables ; for as things 
real comprise not only the land 
itself, but such incorporeal rights as 
issue out of it, so things personal 
include not only those tangible sub- 
jects of property which are capable 
of locomotion, but also the incorpo- 
real rights or interests which may 
grow out of or be incident to them. 
This class (to which may be assigned 
the term of incorporeal chattels 
comprehends, among other species, 
patent "right, or the exclusive pri- 
vilege of selling and publishing par- 
ticular contrivances of art, and 
copyright, or the exclusive privilege 
of selling and publishing particular 
works of Jiteraure (2 Steph. C. pp. 
2—10; 2 L. C. 229,230, 332, 405). 

Chattel Interest. — An inter- 
est, property, or estate in chattels, 
is so termed. It is more frequently 
applied to an interest or property in 
chattels real, as in terms for years, 
the right of presentation to a church, 
&C-. 

Chief, Examination of Wit- 
ness IN. — ^Every witness who gives 
his testimony in a trial at nisi prius 
is first examined by tlie counsel of 
the party on whose behalf he is 
called ; and this first examination is 
termed his examination in chief 
(Rose. Ev. 146, 9th ed.). He is 
tl«en suliject to cross-examination 
by the counsel on the other side ; 
which cross-examination may be in 
its turn succeeded by a re-examina- 
tion by the counsel who called him 
(3C. & P. 113; 2 B. & B. 297; 
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Row. Et. 147—161 , 9th ed.). It it 
a general rule that leading quettions 
— j. e., questions which suggest the 
answer which the exaininiug party 
is interested in obtaining, or wishes 
to get, are inadmissible on the 
examination of a witness in chief. 
Questions to which the answers 
yes or no would not be conclusive 
on the matter in issue, are not in 
general objectionable. Thus, a 
witness called to< prove that A. and 
B. are partners, may be asked 
whether A. has interfered in the 
business of B. (Nicholls v. Do., 1 
Stark. 81) ; for though he inay have 
interfered, he may not he a partner ; 
and per Lord EUenborough (Ibid). 
** I wish that objections to questions 
leading might be a little better con- 
sidered before they are made. In 
general, no objections are more 
frivolous." Oral proof of a written 
document cannot be admitted on 
examination in •chief, unless a. pro- 
per foundation for it be laid by 
accounting for the non-productioh 
of the writing itself, and thatTwhere 
any agreement, communication, or 
statement is the subject of inquiry, 
the opposite party may interpose 
the question, whether it was in 
writing. Where a witness, on his 
examination in chief, shows himself 
decidedly adverse to the party cal- 
ling him, the judg^ usually allows 
the examination to assume the form 
of a cross-examination ; and if the 
witness stands U> a situation which of 
necessity, makes him adverse to the 
party calling him the' counsel may, 
as a matter of course, so examine 
him (Clark v. Sa., R. & M. 126 ; 
s^e Dickinson V. Sh., 4 Esp. 67). 
At ail events, the presiding ^^dge. 
has a discretion as to the mode of 
examiqatioh, an order best to an- 



swer the purpose of justice (per 
Abbott, C. J. in Bastin ▼. Ca., cited 
R. k M. 127). 

Chief Rrxts. — Those of the 
freeholders of manors are fre- 
quendy ^o called, and they are also 
sometimes denominated quit rents, 
quieti redditus ; because thereby 
the tenant goes quit an^ free of all 
other.services (2 Bl. C. 42). These 
are very common in Manchester 
and other places, on grants of lands 
in fee. These rents are rent- 
charges, and of them it is said (1 
Davids. Convey. 465, Ist ed.), ''a 
pernicious custom exists, in manjr* 
parts of the country of selling land 
in fee simple, subject to a perpetual 
ground rent or rent-charge, secured 
by powers of distress and entry. 
Such rent-charges are also occasion- 
ally charitable and other pur|k>se8 ; 
and, of course, they cannot ie ap- 
portioned without the consent of 
the persons to whom they are pay- 
able, a consent which it is almost 
impossible to obtain in ordinary 
cases, because to give it, would • 
diminish the security for the pay- 
ment. Sn^ 'Tent-charges cannot 
be recovered in an action of debt, 
unless all the pernors of the profits 
of the land are made d^endants ; 
but under the usual powers of 
distress and entry the wliole rent- 
"^charge may be levied upon any part 
of the property. Hence, whoi the 
property is sold in lots, great diffi- 
culty arises in efiectually apportion- 
ing the whole rent-charge amongst 
the several purchasers so as to 
protect each from being required to 
pay the whole." If the owner Will 
'consent) "^the technical- diffieolty 
arising from^rent-charge not being 
apportionable is got rid of by the 
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22 & 28 V. C.85, «. 10(1 L. C. N. S. 
323, 326). 

Chief, Tenants in. — All the 
land in the kingdom was supposed 
to be holden mediately or immedi- 
ately of the King, who was styled 
the lord paramount, or above all; 
and those that held immediately 
under him, in right of his crown 
and dignity, were called his tenants 
in capite or in chief, which was the 
most honourable species of tenure, 
bat at the same time subjected the 
tenant to greater and more burden- 
some services than inferior tenures 
did (2 Bl. C. 69). 

Chief Justices. — Each of the 
superior courts of commou law at 
Westminster has a chief judge' who, 
in the Queen^s Bench and Common 
Fleas, is termed a chief justice, 
whilst the chief judge of the Ex- 
chequer is termed Chief Baron. 
The chief of the Queen's Bench has 
an annual salary of £8000, and 
each of the other chiefs of £7000 
per annum (2 St. C. 396, 4tb ed.). 

Chiltbkn Hundreds. — The 
stewardship of the Chiltern Hun- 
dreds is a nominal office in the gift 
of the Crown, usually accepted by 
members of the House of Commons 
desirous of vacating their seats. 
" Her Aiiyesty's Chiltern Hundreds" 
are three in number — namely. Stoke, 
Desborough and Bonenham, and 
are distinguished by the use made 
of them for parliamentary purposes. 
By law a member once duly elected 
is compellable to discharge the duties 
of the trust conferred upon him, and 
is not eflabled at will tfi resign it. 
But by Stat. 6 Anne, c. 7, and 
several subsequent statutes, if any 



member accepts of any office of pro- 
fit from the Crown (excepting offi- 
cers in the army or navy accepting 
a new commission), his seat is vaca- 
ted. If, therefore, any member 
wishes to retire from the representa- 
tion of the county or borougb by 
which he was sent to Parliament, he 
applies to the Liords of the Treasury 
for the stewardship of one of the 
Chiltern Hundreds, which, having 
received and thereby accomplished 
his purpose, he again resigns ( Rogers 
on Elect. 55 ; 2 Hatsell, 41 ; 2 St. 
C. 387, 4th ed. ; note by Christian 
to 1 Bl. Com.). 

Chivalry, — This word comes 
from the French chevalier; and sig- 
nifies that peculiar species of tenure 
by which lands were formerly held, 
called tenure by knight^s service. 
It is of a martial and military nature, 
and obliges the tenant to perform 
some noble or military office unto 
hU lord (2 Bl. C. 62). 

Chose in action. — This is a 
phrt^ae which is sometimes used to 
signify a right of bringing an actiim, 
and at others the thing itself which 
forms the subject matter of that 
right, or with regard to which that 
right is exercised ; but it more pro- 
perly includes the idea both of the 
thing itself, and of the right or ac- 
tion as annexed to it. Thus when 
it is said that a debt is a cJiose in ac- 
tion^ the phrase conveys the idea not 
only of the thing itself— i. «., the 
debt, but also of the right of action 
or recovery possessed by the pers(>n 
to whom the debt is due. When it 
is said that a chose in action cannot 
be assigned at law, it means that a 
thing to which a right of action is 
Annexed, cannot be transferred to. 
K 
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anothar together, with such right. 
Thus, if A. owes B. £10, it is ob- 
vious that the latter has a debt, and 
also a right of recorering such debt 
against A. ; now if B. were to assign 
or ti*ansfer his debt, together with 
his right of recovery, to C, this 
would be assigning a chose in action, 
which the law does not allow (Co. 
Lit. 214 a, 266 a; 2 St. C. 11, 12, 
44, 124, 4th ed.). This illustration 
might be extended to a mere claim 
for damages, for, though frequently 
confined to debts, the term chose in 
action applies also to a right to re- 
cover damages for a wrong, inde- 
pendently of any contract between 
the parties (1 Chit. Gen. Prac. 99, 
note; F. Bk. 197). As already 
stated, at the common law no chose 
in action can be assigned so as to 
transfer the right to bring an action 
to the assignee, except in the as- 
signor's name, and this doctrine was 
emphatically asserted in the House 
of Lords in a father recent case 
(Dixon V. Bo., 2 Jur. N. S. 933 ; 
8 L. C. 153, 154) ; the only excep- 
tions are, by the law merchant and 
statute (Ibid.); such as bills of ex- 
change, promissory notes, bills of 
lading, bail-bonds (2 L. C. 333; 
antCj p. 80 ; F. Bk. 197). A. legatee 
of a chose in action, though of an 
assignable nature, cannot^' sue in his 
own name (Bishop v. C, 17 Jur. 
23 ; F. Bk. 197). Wh€n an assign- 
ment of a chose in action (including 
the proceeds of unsold real estate 
directed to be converted, Lee v. Ho., 
4 W. R. 406 ; Law Prop. 61 ; The 
Consolidation, &c. Co. v. Ri., 1 L. T. 
N. S!^209) is made, notice thereof 
'should l^e forthwith' given to the 
debtor, or»trub^e, or other party 
liable to pay. If there be several 
assignments, they will have priority 



not according to their respective 
dates, but according to the order in 
which notice was given, so that it is 
notice which perfects the transaction 
and makes the instrument available. 
This rule is applicable to the bank- 
ruptcy or insolvency assignees of 
the assignor (1 L. C. 93 ; 2 Id. 75— 
78, 324 ; 3 Id. 37, 153 ; 5 Id. 22, 
175; Cavendish v. Ge., 27 L. J. 
Ch. 314; Re Bair, Id. 548; Re 
Durand, 1 L. T. R. N. S. 84 ; 2 
L. C. N. S. 25, 26). If the assign- 
ment be of a fund in the Court of 
Chancery a notice to the Accountant- 
General will not suffice, but a stop 
order is necessary (3 L. C. 256 ; 
AUen V. De Le., 5 W. R. 158). 

Church-Rates. — Church-rates 
are ordinarily stated to be made for 
the necessary reparation of the 
church, but it seems that they may- 
may also include the repairing the 
seats, the providing of bread and 
wine, and other things necessary for 
the decent performance of Divine 
service (3 Hagg. Ec. R. 10—16), 
the salary of pew-openers, the pay 
of a clerk, the salary of an organist, 
&c. (T. Smith's Parish Law, 171 ; 
3 L. C. 338). The rates for repair- 
ing the &bric of the church are 
charged on all lands and houses in 
the parish^ and are levied on the 
occupiers thereof; the rates for the 
other matters are said to be charge-^ 
able, not upon the lands, but upon ' 
the person of every occupier of land 
within the parish in respect of the 
lands, and this whether he be resi- 
dent in the parish or not By some 
it is said that there ought to be two 
distinct rates for the above pur- 
poses, whilst others' maintain that a 
single rate will suffice (see 3 L. C. 
338, 339). It is doubtful whether 



CHU 



CHU 



127 



there is any power to levy a rate for 
enlarging a burial-ground ; but if 
there be a rate for that purpose it 
cannot be mixed up with a rate for 
repAirs of the fabric of the church, 
otherwise the rate will be bad (R. y. 
Ab., 23 L. T. R. 206; 18 Jur. 
1052 ; 1 L. C. 94, 3U). A rate 
will be bad if it be unequal, by 
reason of certain property and per- 
sons being omitted, and other pro- 
perty under-rated (Brown v. Pa., 7 
W. R. 357 ; 1 L. C, N. S., 155). 
Church-rates should be made exclu- 
sively to defray the expenses to 
which a church-rate is applicable 
(Reg. V. Wi., 12 Jur. 479), and 
they should not be retrospective 
(Chesterton v. Fa., 1 Curt. 356, 
364), though, unless either expressly 
or impliedly prohibited by statute, 
there is no rule of law preventing 
the making of retrospective rates in 
other cases (Harrison v. St., 2 H. 
L. C. 108^. Church-rates are, in 
general, enforced hi the ecclesias- 
tical courts ; but* by the 53 Geo. 3, 
c. 127 (3 L. C. 187, 188), two jus- 
tices may, on the complaint of any 
churchwarden (1 Q. B. 480), order 
the payment '^f church-rates (where 
the amount does not exceed £10 ; in 
the case of Quakers, X50 ; and the 
validity of the rate, or the liability 
of the person from whom it is de- 
manded, is not disputed), by any 
person refusing to pay it. In such 
case the jurisdiction of the ecclesi- 
astical court is taken away (Richards 
V. Dy., 3 Q. B. 256 ; 6 Jur. 1035 ; 
Reg. V. Co., 16 Jur. 422). But if 
the validity of the rate or liability 
of the person be disputed, the 
churchwardens must proceed in the 
ecclesiastical court (Rex v. Si., 4 
Ad. & El. 354 ; Dale v. Po., 16 L. 
J. Q. B. 322 ; 11 Jur. 539 ; re Nun- 



nelly, 6 W. R. 654; R. v. Sh. 31 
L. T. R. 114), The rates are made 
by the parishioners at large (that is, 
by a majority of those who are pre- 
sent at a vestry to be summoned for 
that purpose by the churchwardens 
Burder v. Ve., 12 Ad. & El. 247), 
for it is. now definitely settled that a 
rate made by a minority of the pa- 
rishioners in vestry is^not a valid 
rate. If, therefore, a majority ab- 
stain from or refuse to concur in 
making the rate, no rate whatever 
can be made (Gosling v. Ye. 4 H. 
L. R. 679 ; 17 Jur. 939). 

Churchwardens. — Churchwar- 
dens, are the guardians or keepers 
of the church, and representatives 
of the body of the parish. They are 
sometimes appointed by the minister 
and sometimes by the parish in ves- 
try assembled (2 Jur. 566 ; 2 Id., 
]Sr. S. 212), and sometimes by both 
together, as custom directs; if no 
custom, then by the joint consent 
of the minister and parishioners, but 
if they disagree one is appointed by 
each (Bac. Abr. Churchwardens). 
They are a kind of corporation, but 
not so as to bind their successors by 
seal (Fumival v. Co., 5 M. & Gr. 
736) ; they are enabled by that name 
to have a property in goods and 
chattels (but not in lands, except in 
London, and as hereafter mentioned), 
and to bring actions for the use and 
profit of the parish. And a church- 
warden is entitled to pursue a suit 
in equity properly commenced by 
him while in office, after the expira- 
tion of his office. A subsequent 
churchwarden has, during the term 
of his office, a right to daim the 
benefit of a suit in equity instituted 
by a prior churchwaxden, and still 
in prosecution by him, he being in- 
k2 
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terested in the decree (Marriott t. 
Ta., 2 Jur. 464). Where a hond is 
giren to churchwardens and their 
successors, on the death of the sur- 
Tivor, his executor, and not the suc- 
ceeding churchwardens, must sue 
thereon (Viner's Abr. Churchwar- 
dens, D.). The churchwardens 
(with the oyerseers) are also, by the 
custom of some places, and by the 
59 6. 8, c. 12, a quasi corporation, 
for the purpose of holding real pro- 
perty belonging to the parish, and 
also in some matters relating to the 
poor law and education (Dart, 11, 
3rd edit.). It has been decided, that 
a grant of land to the churchwardens 
and overseers, for the purpose of 
building a workhouse, was not with- 
in the mortmain acts, even prior to 
the 7 & 8 V. c. 101, s. 73, (Burnaby 
Y. Ba., 7 W. R. 698 ; 1 L. C. N. S. 
283). Churchwardens may be 
removed, and then, or at the end 
of their year, called to account. 
Their principal duty, as their 
name imports, is the care of the 
church, which respects five points : 
1, the fabrick or building; 2, the 
utensils and furniture ; 8, the church- 
yard; 4, certain matters of good 
order concerning the church and 
churchyard; 5, the endowments of 
the church { but they have no in- 
terest either in the church or the 
churchyard (Bac. Abr. Churchwar- 
dens). And it is no part of the 
office of a churchwarden to perform 
or provide for the service of a church 
during a vacancy in the incumbency : 
he should act under a sequestration, 
and as the officer of the bishop and 
not as churchwarden (Att.-Gren. v. 
St. Cr. Ho., 2 Jur. N. S. 836). 
They, with tbe consent of the vestry, 
may borrow nioncy on the credit of 
the cliuvch-rates for defraying the 



expenses (59 G. 8, c. 184, s. 14 ; 3 
L. C. 187, 188 ; 5 G. 4, c. 86, s. 2 ; 

2 Jur. N. S. 1021, 1090 ; Piggott v. 
Bl., 4 E. F. Moo. 399 ; Reg. t. Bi., 
15 Jnr. 506; 58 «G. 8, c. 45, ss. 59, 
60; Farnell v. Sm., 15 C. B. 572 ; 

3 L. C. 128). They are also joined 
to the overseers in the maintenance 
of the poor, except in new parishes 
under the 6 & 7 V. c. 87, s. 17 ; and 
they cannot supply goods, &c., for 
the workhouse or poor (55 G. 8, c. 
137, s. 6 ; 2 Bac. Abr. 794, 7th ed.). 
They are empowered to keep persons 
orderly while they are in church 
during divine service (Worth v. Te., 
13 M. & W. 781 ; Burton v. He., 10 
M. & W. 105). There is no general 
unqualified right on the part of the 
rate-payers to inspect the church- 
wardens' book of accounts, but some 
special ground must be shown (R. 
V. Da., 7 W. R. 445). The powers 
of churchwardens in Loudon arc 
said to be somewhat different (Pal- 
ling's Laws of London, p. 263 ; Rog. 
Ec. L. 185). 

Cinque Ports (quinque porttu). 
— ^Five important havens, formerly 
esteemed the most important in the 
kingdom. They are Dover, Sand- 
wich, Romney, Hastings, and Hythe ; 
Winchelsea and Rye have since been 
added. They had similar franchises 
in many respects with the counties 
palatine, aud particularly an exclu- 
sive jurisdiction, before the mayor 
and jurats of the ports, in which the 
king's ordinary writ did not run ; 
but by the 18 & 19 V. c. 1 (amended 
by 20 & 21 V. c. 1), the poculiar 
jurisdiction of the Lord Warden of 
the Cinque Ports, both as to the 
holding of certain courts of law and 
equity, and the execution of writs, 
whether of capias on mesne process 
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or of ca. sa. or fi, fa, on judgments 
Las been abrogated (2 L. C. 148 ; 4 
]d. 138). These ports have a 
governor, called the Lord Warden 
of the Cinque Ports, who has the 
authority of an admiral amongst 
them, and sends out writs in his own 
name (3 Bl. 79). 

CiBcum. — ^In order that suitors 
may not be put to the inconvenience 
of coming from Uie most distant 
parts of the country to t^e courts in 
London, the kingdom is diyided into 
ei^t diyiaions, called circuits; each 
circuit embracing several counties, 
and into which the judges twice a 
year (vix^ after Hilary and Easter 
Terms) go, for the purpose of hear- 
ing such causes as are ready for trial. 
There is also usually a third circuit 
lor the trial of criminals {ante^ p. 30). 

Cincurr Paper.— A paper con- 
taining a statement of the time and 
)>lace where the several assises *will 
b^ held, and other statistical infor- 
mation connected with the assises; 
this is issued some time previously 
to each assize. 

CiRCumr OF Action.— Is where 
a party to an action, by an indirect 
and circuifous course of legal pro- 
ceeding, makes two or more actions 
necessary — in order to obtain that 
justice, between all the parties con- 
cerned in the transaction, which by 
a .more direct course might have 
been gained in a single action. As 
in an action on a contract, in which 
the defendant, instead of giving in 
evidence a breach of the warranty in 
mitigation of damages, allows the 
plaintiff to recover the full amount 
of the contract in the first action, 
and then subsequently commences 



i^aiust him a cross action to regain 
the amount te which the considera- 
tion had failed. Formerly, indeed, 
he was compelled to bring a cross 
action and had no other remedy, but 
more recently ** the cases have esta- 
blished that the breach of the war- 
ranty may be* given in evidence in 
mitigation of damages, on the prin- 
ciple, it should seem, of avoiding 
circuity of action " (per Tenterden, 
C. J., 2 B. & Ad. 462). And this 
doctrine has now been so extended, 
that it may be laid down in general 
terms that where a defendant has a 
right of action against the plaintiff 
in respect of the same subject-mat- 
ter as that on which the latter is 
suing him, he may, in order to avoid 
circuity of action, plead such right 
of action as a defence to the plaintiff's 
claim. The principle on which this 
depends is said (10 Ad. & £. 221) 
to be ** the scandal and absurdity of 
allowing A. to recover against B. in 
one action the identical sum which 
B. has a ri^t to recover in another 
against A.** Mr. Broom illustrates 
the matter by the maxim **Nemo 
debet bis vexari pro una et eadem 
••(IL. C. 307). 



CiRCUMSPECTB A0ATI8. — The 
title of the statute 13 £dw. 1 regu- 
lating the jurisdiction of the tem- 
poral and ecclesiastical courts ; the 
statute is set out in 2 Bac. Abr. p. 
489, 7th ed. The date usually as- 
signe'd to it is 1285, but there seems 
every reason to believe that it was 
not in existence at that period. It 
was however cited as early as 19 
£dw. 3. It originally was not a 
statute, but a writ supposed to have 
been issued in pursuance of the 
statute called Articuli Cleri, of 
which, in the form in which it is 
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printed both in the authentic and 
ordinary edition of the statutes, it is 
a repetition and abridgment. It 
was probably a writ or mandate 
framed for ' the purpose of being 
issued by the king to his judges in 
behalf .of the spiritual courts in or 
after 1315, and embodying what were 
then supposed to be the legitimate 
subjects of thejr jurisdiction. Its 
authority as a statute is howeyer no 
longer questioned (12 Ad. & £1. 
316 ; 2 Bac. Abr. p. 489, 7th ed.). 

Circumstantial Evidekce. — 
That evidence which may be afforded 
by particular circumstances. It is 
called circumstantial evidence in con- 
tradistinction to that species of evi- 
dence which is of a more positive 
and unequivocal nature. It is also 
called the doctrine of presumptions ; 
because when the fact itself cannot 
be proved, it may be presumed, by 
the proof of such circumstances as 
either necessarily or usually attend 
such facts (8 Bl. C. 371 ; 3 St. C. 
617, 618, 4th ed.). The presump- 
tions here referred to are very dif- 
ferent from presumptions of law, 
being presumptions arising from 
particular circumstances; and are 
inferences which, in general, the 
jury are at liberty to adopt or re- 
ject, though even here their discre- 
tion is in some instances controlled 
by precedent, or the manifest reason 
of the case (see instances, 3 St. C. 
618). 

CiRCUMSTANTiBUS, Tales de. — 
Such as are present or standing by. 
This phrase is applied to the making 
up the number of persons on a jury, 
by taking some of the casual by- 
standers, who happen to be qualified 
for serving on a jury. This takes 



plaee when the jurors who are 
impannelled, from some cause or 
other, do not appear, or, if appear- 
ing, are challenged by either party, 
and so disqualified. This is rarely 
necessary in cases to be tried by a 
common jury; it is frequently 
necessary in special jury causes, and 
'then the deficiency is made up 
from the common jury panel, though 
if suflident be not found there is then 
a tales de circumstantibus (Com. L. 
Pract. 163 ; 3 St. C. 602, 4th ed. ; 
6 G. 4, c. 50, s. 37). 

CxTATiOK. — The process used in 
the Ecclesiastical Courts to call the 
party injuring before them. It is 
the first step which is taken in 
causes in those courts, and is some- 
what analogous to the writ of sum- 
mons in the common law (3 Bl. C. 
100). Ill the Court of Probate, 
where no caveat has been entered 
or defiralt made to the warning 
thereof, a citation may be extracted, 
which is the beginning of ^^ conten- 
tious *' business in such a case (Ord. 
7). The citation must be on parch- 
ment, and the party taking out the 
same, or his professional representa- 
tive, must take it, together with a 
praecipe, to the registry, and there 
deposit the praecipe and get the 
citation signed and sealed. Perso- 
nal service of a citation is effected 
by leavin^^ a copy of the citation 
with the party cited and showing 
him the original, if required. If 
personal service cannot be effected, 
a citation must be advertised (Rule 
58). Before a party can proceed 
after the service of a citation, an 
appearance must be entered by or 
on behalf of the party cited, or an 
affidavit of personal service must be 
filed in the registry, or the order 
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of the judge, founded on an affida- 
yit, and giving leave to proceed, 
must be obtained and filed in the 
registry (Rule 8). In the court 
for divorce^ &c., the first step of a 
petitioner is to file his petition, 
and forthwith thereafter a citation^ 
must be issued, which must be on 
parchment (Rules 4, 7). The 
practice is similar to that above 
stated as obtaining in the Probate 
Court, but where personal service 
cannot be effected, the judge ordin- 
ary may, on motion, either direct 
substituted service, or dispense with 
it altogether (Rule 10). 

Crrr. — ^A town corporate, which 
has usually a bishop and a cathedral 
church (Co. Litt. 109 b. and note ; 
1 Chit. Bl. 109, note). 

CiviLiTKR. — in a man's civil 
character or position, or by civil, 
in opposition to criminal, process; 
as *^ sheriffs who execute process at 
their peril are answerable civiliter 
for what they do upon it ;'* or, " a 
man may, without his own fault, be 
possessed of a horse which has been 
stolen, but nevertheless he is answer- 
able civiliter to the true owner of 
it'*(l Smithes Lead. Cas. 221; 1 
B & P. 409, per Robke, J.). 

Civil Death. — ^If a man entered 
into a monastery, or abjured the 
realm by the process of the common 
law, he was formerly, and if he is 
attainted of treason or felony, he 
still is dead in law ; and, therefore, if 
an estate be granted to any one for 
his life generally, it would determine 
by such dvil death. For which 
reason limitations of life estates are 
usually made ^* for the term of a 
man's natural life," which can only 



determine by his natural death (1 
St. C. 256, 4th ed. ; 4 Bl. C. 880; 
3 P. Wms. 37, n.). 

Civil Law. — ^Li its general signi- 
fication, is the established law of 
every particular nation, common- 
wealth, or city ; and is the same 
with that which is commonly called 
municipal law. In its particular 
signification, however, it usually 
means the Roman law, as comprised 
in the institutes, code, and digest 
of the Emperor Justinian (1 Bl. C. 
80 ; Gibbon's Hist. Rome, Ch. 44 ; 
1 St. C. 63, 4th ed. ; F. Bk. 
13).. 

Civil Side. — ^The legal business 
of the assizes is arranged according 
to the natural diviedon of such cases 
as are merely civil, in which issues 
as to civil injuries are decided, and 
those of a criminal nature, where 
men are charged with offences 
against society at large. In the 
county hall or court in which the 
trials take place, it is very usual 
for one side or portion of the build- 
ing to be appropriated to the hearing 
of cases of the former character, and 
the other side or portion to those of 
the latter. And hence the phrase 
has become common that the judge 
is sitting ** on the civil side," or ** on 
the criminal side," meaning there- 
by that he is presiding at nisi prius, 
or trying a prisoner. In the larger 
circuits it is now customary for two 
judges to attend together, and then 
one of them sits on the ^^ civil," the 
other on the ^^ criminal side." 

Claim, Continual. — When, for- 
merly, a man was entitled to enter 
into any lands or tenements of 
which another was seised in fee or 
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in tail, and. he who was so entitled 
made oontinaal daim to the lands 
or tenements before he who was so 
seised died seised thereof; then 
even in the event of sneh person 
dying' seised of the same, and the 
lands or tenements descending to 
his heir, he might have made snch 
continual claim, or his heir have 
entered into the lands or tenements 
so descended, hy virtue of his haying 
made such continual claim. Such a 
claim must have been made within a 
year and a day before the death of 
the person holding the land, and as 
the claimant could not know when 
such death would take place, he 
was, therefore, obliged continually 
to be making such claim — t. «., at 
the expiration of every year and a 
day, in order that he might be sure 
of his claim being made within a 
year and a day of the tenant^s death ; 
and hence it was termed continual 
claim (Litt. s. 414). By the 3 «r 4 
W. 4, c. 27, s. 11, it is provided, 
that no continual or other daim 
upon or near any land shall preserve 
any right of making an entry or 
distress, or of bringing an action 
under this act to save its operation ; 
the party in possession must have 
done some act amounting to an ad- 
mission of the claimant's rights e. ^., 
paid rent or given a written acknow- 
ledgment (Brow. 82). 

CLAREin>ON, CONSTTTUTIONS OF. 

—In the reign of Hen. 2, A.D. 1164, 
Blackstone states that there are 
four things which peculiarly merit 
the attention of the legal antiqua^ 
rian, one of which is the constitu- 
tions of the parliament at Clarendon, 
whereby the King checked the 
power of the Pope and his clergy, 
and narrowed the exemption they 



claimed from the secular jurisdiction 
(i Bl. C. 422; S St. C. 485, 4th 
ed.). 

Clavbvu Fbegit. — ^Every un- 
warrantable entry on another^s soil 
the law entitles a trespass, by break- 
ing his dose : dausum firegit. The 
words of the disused writ of trespass 
commanded the defendant to show 
cause quare dausum querentis fr^t 
(3B1. C 209; 8 St. C. 448, 4th ed.). 
The plaintiff must have actual 
possession by entry ; and, therefore, 
a seisin in law by an heir, or bar- 
gainee, or lessee, without entry, will 
not suffice; but the doctrine of 
relation has been sometimes applied 
to give a remedy, though it has been 
said that such doctrine applies to 
the case of disseissor and disseissee 
only (see Com. L. Princ. 288, 289 
Bamett y. G., 24 L. J. Ex. 281 
Litchfied v. Re., 20 L. J. £x. 51 
F. Bk. 252). 



Clergt, Beneftt of. — ^The bene- 
fit or privilege of clergy formerly 
signified certain privileges which the 
clergy alone ei\joyed. But after- 
wards other persons were placed 
upon nearly the same footing with 
the clergy. It was formerly re- 
quired that those who claimed 
^nefit of clergy should be able to 
read; but by the 5 Anne, c. 6, it 
was enacted, that the benefit of 
clergy should be granted to all those 
who were entitled to ask it, without 
requiring them to read by way of 
conditional merit. The benefit was 
claimable only in capital fdonies; 
and from the more atrocious of 
these, it had been taken away by 
"various statutes prior to its entire 
abolition (4 St. C. 504, note; 4 
Bl. C. 365, 366, 371). 
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Clerico Admittendo. — ^A writ 
of execution so called, directed to 
the bishop or archbishop, upon a 
person's being presented to a bene- 
fice recovered in a quare impedit, 
requiring him to admit and institute 
such person (3 Bl. C. 412). It is 
said that a bishop refusing to execute 
the writ, or making an insufficient 
return to it, may be fined (3 St. C. 
678, n., 4th ed.). 

Clebks. — All clergymen who 
have not taken the degree of 
doctor, are in law, and in all law 
proceedings, styled clerks. They 
are so called, because in the earlier 
ages all the clerks in the inferior 
law offices were selected f^om the 
clergy (1 St. C. 11, 4th ed.). 

Civil Injuries.— -The violation 
of a right may in some instances 
amount to an injury to the particular 
individual only, but in others it may 
take the character of an injury to 
the public at large. When viewed 
in the first aspect it is usually called 
a civil injury, when in the last a 
crime. Ilins, the withholding of a 
debt is a wrong to the creditor, and, 
consequently, a civil injury; but as 
it is not considered to afibct the 
public it is no crime. On the other 
hand, to deprive a man of his money 
by thefl or robbery is held to be a 
wrong to the public, and, therefore, 
a crime; thouglr it is also a civil 
injury, if considered in relation to 
the damage which the party indivi- 
dually sustains (1 St. C. 137, 133, 
4th ed. ; 4 BL C. 5, 6). 

Claims (in Chancery), — These 
were introduced by the orders of 
22nd April, 1850, with a view to 
supply the place of the more expen- 



sive proceedmgby bill (p. 54) ; but, 
in consequence of the latter having 
been simplified, claims are nearly 
fallen into disuse, and as it is pro- 
posed to abrogate the above orders, 
it will be unnecessary to notice the 
practice on claims. 

Clerks to Justices. — These 
are sometimes called also magis- 
trates^ clerks, and, occasionally, 
clerks of petty sessions. Such a clerk 
is appointed by the justices of each 
division, and holds his office during 
pleasure (exp. Sandys, 4 B. & Ad. 
863). As regards the county justices 
there is no express statutable autho- 
rity directing his appointment, 
though such a functionary is fre- 
quently referred to in acts of Par- 
liament, and the Legislature has 
provided for his remuneration, and 
has, in many cases, directed certain 
duties to be performed by him. The 
duties, however, of justices are so 
varied, and in connection with them 
there is so much of a professional 
and formal description, that no bench 
could possibly act without the assist- 
ance of such an officer. Under the 
Municipal Corporation Act (5 & 6 
W. 4, c. 76, s. 102) the justices of 
every borough under that act, to 
which a separate commission of the 
peace is granted, are required to 
appoint a fit person to be clerk to 
such justices. The clerks to the 
metropolitan police-courts are ap- 
pointed by the Secretary of State. 
To this functionary appertains the 
duty of seeing that the entire 
machinery of the court of petty or 
special sessions is kept in due work- 
ing order. To him both the justices 
and the suitors naturally look for 
the perfecting of all arrangements 
necessary for the due conduct of 
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business. To him the justices na- 
turally look for advice upon all 
points involving either difficulties of 
law or practice ; and to him also the 
suitors apply in most of those in- 
stances where the proceedings are 
merely of a formal or routine 
description (Saund. Mag. Pract. 3, 
4 ; Burn^s Just. tit. *^ Justices of the 
Peace **). A clerk to the justices of 
a borough must not conduct prose- 
cutions when he is a partner of the 
clerk of the peace for the county 
(R. V, Fox, 1 Law Tim. Rep. N. S. 
216). 

Clerks of Records and Writs. 
— ^These are officers of the Court of 
Chancery, substituted by the 5 & 6 
V. c. 103, in the place of the now 
abolished clerks in court (5 & 6 V. 
c. 143)'. They perform (inter alia) 
the following duties: — ^The filing, 
copying, and amending of all in- 
formations, bills, demurrers, pleas, 
luiswers, and other pleadings and 
records ; the entering of appearances, 
rules, consents, notes, and memo- 
randa of service ; the certifying of 
appearances and proceedings; the 
custody of extracts deposited for 
inspection and copying ; the attend- 
ance with records and extracts on 
the judges of the court, on the chief 
clerks of the judges, and at assizes, 
or elsewhere; the enrolment of 
decrees and orders, and all other 
duties formerly performed by the 
six clerks, sworn clerks, or waiting 
clerks, as officers of the court, in 
relation to suits and matters inequity, 
and not as attorneys, solicitors, or 
agents of the parties in suits or 
matters in equity. Some subsequent 
statutes have thrown other duties on 
them. There were originally four 
clerks of records and writs, but 



there are now but three. The business 
is distributed among them according 
to the initial letter of the sumion^ of 
the first plaintiff in the suit. 

Clbrk of the Peace. — ^This is 
an officer whose duties in connection 
with the quarter sessions are very 
important. He is the representative 
of the custos rotulorum, who is the 
principal personage among the body 
of the justices (being usually also 
the lord lieutenant of the county, 
though the offices are essentially 
distinct), being the keeper of the 
rolls of the peace, and other official 
county documents. The clerk of the 
peace is appointed by the custos 
rotulorum. His duties are of a very 
extensive and responsible nature, 
comprising, in &ct, the arrangement 
and carrying out of the practical 
details of the entire sessions. He is, 
indeed, the instrument which puts . 
and continues in motion the entire 
process of the sessions, seeing that 
all the praccicable details are con- 
ducted with regularity, and that 
nothing is wanting to give proper 
and legal efiect to the business trans- 
acted. The clerk of the peace is 
usually paid by fees, a table of which 
is settled by the justices and 
approved of by the judges of assize. 
By the 14 & 15 V. c. 56, s. 9, the 
judges are empowered to recommend, 
(which has in very many instances 
been acted on, either wholly or in 
part) to the Secretary of State that 
he shall be paid by a stated fixed 
salary, whereupon an order may be 
made to that effect, and the fees to 
be received for the future by him are 
to be paid over to the county 
treasurer. By a recent report of 
commissioners appointed to inquire 
into the costs of prosecutions, &c., it 
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is recommended that clerks of the 
peace should be paid bj salary 
instead of fees (see 34 Law Tim. 
181). 

Clerks to the Judges {Com- 
mon Law). — Each judge of the 
superior courts of common law 
has two clerks : one called his body 
clerk, to attend him whereyer he 
goes on judicial duty ; the other at- 
tends at the chambers of the judges 
in Rolls' Garden, Chancery Lane, 
during the customary hours for 
keeping open the public offices. 
This clerk grants summonses, draws 
up orders made by the judge, or 
consented to. The body clerk at- 
tends chambers when the judge is- 
there, takes affidavits, bail, &c., and 

* gets the judge's signature thereto, 
and regulates the attendance of 
parties having business before the 
judge. The clerks are also com- 
missioners for taking affidavits in 

- town within a distance of ten miles, 
where the deponent cannot attend 
the judge ; but the 22 V. c. 16, 
authorising the appointment of soli- 
citors as commissioners within that 
distance has, in , a great degree, 
'superseded the clerks (see 4 L. C. 
164 ; 6 Id. 148 ; 1 L. C. N. S. 243, 
397). 

Clekks to the Judges (Equity). 
—The 15 & 16 V. c. 80 (caUcd the 
Masters in Chancery Abolition Act), 
having abolished the' office of mas- 
ter in ordinary so far as future 
appointments are concerned and 
provided for the release of the then 
existing masters, contains proTisions 
for the sitting in chambers of the 
Master of the Rolls and the vice- 
chanceUors for the despatch of such 
bunness as can be properly disposed 



of in chambers (s. 11). To assist 
in this kind of business, ss. 16, 17, 
and 21 6f the Act provides that the 
Master of the Rolls and each of the 
vicerchancellors may, with the 
approbation of the Lord Chancellor, 
appoint, two chief clerks to hold 
their offices. during good behaviour 
(but rentiovable by Lord Chancel- 
lor .\nth the concurrence of the 
judge, 8. 25), and may supply vacan- 
cies. No person can be appointed 
chief clerk unless he has been chief 
clerk to a master, or has practised 
as an attorney or solicitor for ten 
years at least ; but George Whiting, 
Henry Leman, and Charles Fugh, 
heretofore chief clerks to masters, 
were by the act appointed chief 
clerks of three of the said equity 
judges. By ss. 18 and 22, each 
judge may appoint a junior clerk to 
each chief clerk, to continue so 
during pleasure. By s. 23, both 
sorts of clerks are to be under the 
control of the judge, and must 
attend and perform such duties as 
the judge shall direct. They are 
also, by s. 24, subject to the same 
prohibitions, penalties, and punish- 
ments as are imposed, &c., by the 
3 & 4 W. 4, c. 94, on officers of the 
Court of Chancery. By s. 19, the 
Lord Chancellor may remove any 
officer appointed under the act who 
shall engage in any other employ- 
ment, or shall accept any fee or 
emolument whatever other than his 
salary. By s. 20, every attorney or 
solicitor appointed to any office 
under the act, must forthwith be 
struck off the rolls. The duties of 
the clerks depend upon the juris- 
diction exercised by the judges in 
chambers ; for the clerks are only 
assistants to the judges : and it is 
fully settled that where a question 
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arisei for determiiiatioa before the 
chief derk of one of the judges, 
either party has a right to have the 
opinion of the judge, and this ex- 
tends to the minutest matters (re 
Londcm, &c^ Co.^ 6 W. B. 794 ; 4 
L. C. 87). In practice, however, 
the parties are usually content with 
the decision of the chief clerks. By 
the above act, the judges sitting in 
chambers are to dispose of the 
matters mentioned in s. 26, and such 
other matters as each judge may see 
fit, or as may be directed by any 
general order; and another act 
(18 & 19 y. c. 134), has extended 
these matters ; an^ under both acts 
orders have been issued, mentioning 
the applications, which will be 
presently stated. The judges may 
adjourn the consideration of any 
matter from open court to chambers, 
and vice versa (s. 27). The mode 
of getting before a judge is by sum- 
mons as at common law (s. 28). 
The judges are to direct what mat- 
ters shall be investigated by their 
chief clerks, and what by them- 
selves (s. 29). By s. 30, the 
chief clerks are to issue advertise- 
ments (prepared by the solicitor), 
summon parties and witnesses, 
administer oaths, take affidavits, 
and, when directed, examine the 
parties and witnesses either upon 
interrogatories or viva voce (26 
Ord. 16 Oct. 1852). The parties 
and witnesses duly summoned, but 
not attending, are liable to process 
of contempt (s. 31). No form of 
direction to the chief clerks is 
requured, but the result of the 
proceedings is stated in a short 
certificate without a formal report, 
unless otherwise directed (s. 32; 
46 and 46 Ords. 16 Oct. 1852). No 
exceptions are taken to such certi*- 



ficate or report, but the parties may 
take the judge^s opinion on any 
particular point, or within four dear 
days after the certificate or report 
is signed by the chief clerk upon 
the result of the whole proceeding 
(s. 83; 47 Ord. 16 Oct. 1862). A 
summons must be taken out (48 
Ord. 16 Oct. 1852). The certificate 
or report signed and adopted by the 
judge ' is binding on the parties, 
unless discharged or varied either by 
summons at chambers, or by motion 
in open court within eight clear days 
after the filing thereof (s. 34 ; 51 
OnL 16 Oct. 1852). The provisions 
in ss. 13, 14, and 15, of the 3 &4 W. 
4, c. 94, empowering the masters to 
make orders for time to answer, for 
leave to amend bills, and to enlarge 
publication, are repealed (s. 35); 
and by ss. 36 and 37, all the powers 
possessed by the masters are to be 
exercised by the judges in court or 
in chambers (see s. 13 ; 58 Ord.. of 
16 Oct. 1852). 

Business at chambers (see 5 L. C. 
70, 71).— In pursuance of the 15 Ik 
16 V. c. 80, it has been determined 
by the judges that the following ap- 
plications may be made at chambers, 
viz. : 1, as to guardianship of infimts 
(except the appointment of guardian 
ad litem) ; 2, as to ihaintenance or 
advancement of infants ; 3, for ad- 
ministration of estates under the act 
of 15 & 16 V. c. 86 ; 4, for time to 
plead, answer, or demur { 5, for 
leave to amend bills or claims; 6, 
for enlarging publication or the'time 
of closing evidence ; 7, for the pro- 
duction of documents ; 8, relating to 
the conduct of suits or matters ; 9, 
as to matters connected with the 
management of property; 10, for 
payment into court of purchaser's 
moneys under sales by order of ihe 
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court, and investing same. There 
are also other matters arising in the 
course of suits and proceedings, and 
which were formerly referred to a 
master, which are taken at chambers. 
In pursuance of the other act (18 & 
19 V. c. 134), by which, as before 
mentioned, power was given to the 
Lord Chancellor to direct some of 
the applications now made to the 
court to be made at chambers, by 
an order of the 12th Nov. 1856, 
the following matters may be dis- 
posed of at chambers: 1, applica- 
tions for payihent to any person 
or persons of the dividends or in- 
terest of any st«)cks or funds standing 
on the credit of any cause or matter 
depending in the Court of Chaucery 
to the separate account of such per- 
son or persons ; 2, applications under 
the 32nd section of the act 3G G. 3, 
c. 52, in all cases where the sum 
paid into the Bank of England, or 
the stock transferred into the name 
of the Accountant- General under 
such section, does not exceed £300 
cash or £300 stock, as the case may 
be; 3, applications under the act 
10 & 11 V. c. 96, intituled, "An 
act for better securing trust funds, 
and for the relief of trustees,** and 
the act 12 & 13 V. intituled, "An 
act for the further relief of trustees,'* 
in all cases where the trust fund 
does not exceed £300 cash or £300 
stock, as the case may be ; 4, appli- 
cations under the Trustee Act, 1850, 
and the 15 & 16 V. intituled, " An 
act to extend the provisions of the 
Trustee Act, 1850,** in all cases 
where any decree or order shall 
have been made by the court for the 
sale or conveyance of any lands ; 5, 
applications on behalf of in&nts un- 
der the 12th, 16th, & 17th sections 
of the actv 1 VV. 4, c. 65, in all cases 



where the infant is award of the Court 
of Chancery, or the administration of 
the estate of the infant, or the main- 
tenance of the infant is undelr the 
direction of the court. In the 4th 
of these orders the word "lands" is 
to be construed aeeording to the 
definition and interpretation thereof 
contained in the 2nd section of " The 
Trustee Act, 1850.** Since the above 
orders some additional matters have 
been directed to be transacted in 
chambers, as applications under the 
Settled Estates Act (see 3 L. C. 
169), for diirections as to advertise- 
ments ; under Lord St. Leonards* 
Act, tlie 22 & 23 V. c. 35, s. 30, for 
opinion and advice as to the ma- 
nagement, &c., of trust property : 
some of the judges, however, re- 
quire a petition to be presented under 
this last act. Ordinarily a decree 
or order is prosecuted at the cham- 
bers of the judge to whose court the 
cause is attached. But power is 
given to dispense with this in the 
vacations by permission of the ju^g^. 
(Ord. 26th July, 1863). 

Close. — ^The interest of a party 
in any particular piece of land, and 
not merely, as in its. popular accept- 
ation, a close or inclosure (2 Chit. 
Bl. 17, n. 3; Stammers v. Di., 7 
East, 207). 

Close Rolls and Close Writs. 
— Certain letters of the king sealed 
with his great seal and directed to 
particular persons, and for particular 
purposes, and not being proper for 
public inspection, are closed up and 
sealed on the outdde, and are thence 
called writs close (literse clausae), 
and are recorded in the close rolls 
in the same manner as others are in 
the patent rolls (litersB patentes), or 
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open letters (2 Bl. C. a46; 1 St. C. 
617, 4th ed.). 

Codicil. — A supplement to a will, 
or an addition made by the testator 
and annexed to the wiU, being writ- 
ten for its explanatipn, alteration, 
or for the purpbse of making some 
addition to, or some subtraction 
from, the dispositions of the testator 
as contained in his will (2 Bl. 0. 
500 ; F. Bk. 226). It is subject, in 
general, to the samie rules as the 
original instrument, of which, in- 
deed, it is coilsidered as forming a 
part (11 Bythew. Convey. 126, Sw. ; 
1 St. C. 588, 4th ed.). Numerous 
questions have arisen in regard to 
the extent to which a codicil affects 
the dispositions of a will. A pri- 
mary rule is noyt to disturb the dis- 
positions of the wilL further than is 
absolutely necessary for the purpose 
of giving effect to the codicil (Doe v. 
Ma., 7 Sc. N. R. ; Vesey v. Ve., 12 
Jur. 548; 11 Byth. 120—125, Sw.). 
Sometimes a codicil has the effect of 
impliedly revoking the ■ posterior of 
two testamentary histruments by re- 
ferring to the prior one as the actual 
and subsisting will of the testatpr 
(11 Byth. 125). One important ef 
feet of a codicil is to make the will 
speak from the date of the codicil, 
so as, under the old law, to bring 
within any general residuary devise 
which the will might contain lands 
acquired since the execution of the^ 
will (Pigott V. yra., 7 Ves. 98; 
Rowley v..Ey., 2 Mer. \2ff^ 11 
Byth. 127 et seq.). '' 

CoGNATi.— Rehitions by the mo- 
therms side ; the same as agnaH are 
relations by the father (2 BL C.^285). 



plied to that plea or answer put 
in by the defendant in an action 
of replevin, when he acknowledges 
the taking of the distress in re- 
spect of which the action is brought, 
but insists that such taking was 
legal, as he acted by the com- 
mand of another who had a right 
to distrain. Here, it will be ob- 
served, the defendant makes an ac- 
knowledgment of the fact charged 
against him, but offers a legU excuse 
for his conduct (Trevilian v. Py., 1 
Salk. 107 ; 3 St. C. 681, 4th ed. ; 
Chambers v. Do., 11 East, 65 ; Com. 
L. Pract. 279). The word is also 
used in the sense of judicial notice 
or superintendence. Thus, cognis- 
ance of pleas signifies the right or 
privilege granted by the Crown to 
any person or body corporate, not 
only to hold pleas withii. a particular 
limited jurisdiction, but also to take 
cognisance of them — ^t. e., to take 
judicial notice or superintendence of 
them. Thus, when a scholar or 
other privileged person of the uni- 
versity of Oxford or Cambridge is 
sued in the courts of Westminster 
for any cause of action, excepting a 
question of freehold, in such case, 
by the ch^u-ter of those learned 
bodies, the chancellor or vice-chan- 
cellor may (which is usually done at 
the instigation of the defendant : 
Will. PI. 115) put in a claim of cog- 
nisance — t. 6., a claim to take judi- 
cial superintendence of, or to adju- 
dicate upon, the subject-matter of 
the action (3 Bl. C. 83, 298). As 
to Cambridge, the right is abolished 
'as to any person suing who is not a 
member of the university (19 & 20 
V. c. xvii. ; 3 St. c. 441 n., 585 n., 
4th ed.). 



Cognisance. — ^This word i« ap^ I Coonisor. — He who levied a fine 
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was called the eognisor (2 Bl. C. 
860). 

CoGNUEB.— He to whom a fine 
waa levied was ealled a oognisee (2 
Bl. C. 851). 

CooNOYiT Actionem. — ^An in- 
stmment signed by a defendant in 
an action, confessing the plaintiff *s 
demand to be just. The dafendant, 
who signs this cognovit, thereby em- 
powers the plaintiff to sign judgment 
against him, in default of his paying 
the plaintiff the sum due to him 
within the time mentioned in the 
cognovit (2 Bl. C. 804 ; Com. L. 
Pract. 291—296). To render the 
cognovit valid against assignees in 
bankruptcy and insolvency, if it con- 
tain a condition it must be written 
on the same paper (Com. L. Pract. 
291). The cognovit must also be 
executed in the presence of an attor- 
ney for the defendant, who must 
subscribe his name as a witness to 
the execution, and thereby declare 
himself to be attorney for Uie party, 
and state that he subscribes as such 
attorney (1 & 2 V. c. 110, ss. 9, 10; 
Com. L. Prac. 292—294). To ren- 
der the cognovit valid against as- 
signees in bankruptcy and insol- 
vency, it, or a true copy, with affi- 
davit of execution, must be filed at 
the master^s office within twenty- 
one days after execution (Com. L. 
Prac. 294). 

Coif. — Serjeants-at-law are called 
Serjeants of the coif, from the cir- 
cumstance of the lawn coif which 
they wear on their head, under their 
caps, when they are elevated to that 
rank. It was orig^ally used to 
cover the crown of the head, which 
was closely shaved, and a border of 



hair left round the lower part, which 
made it look like a crown, and was 
thence called corona clericalis, or 
tonsuram clericalem (8 Si. C. 867, 
4th ed.). 

Collateral Securttt. — ^Wh«i 
a man mortgages his estates as 
security to a party lending him a 
sum of money, he also may, and 
formerly very frequently did, enter 
into a bond, as an additional or 
collateral security. A collateral 
security is, therefore, somethitag in 
addition to the direct security, and 
in its nature usually subordinate to 
it ; and it is in the nature of a double 
security, so that when one fiuls, the 
other may be resorted to. The term 
is also apphed where only one 
security is taken^ as where a man 
mortgages his life interest in lands, 
and assigns a policy of assurance on 
his life in the same deed. As to the 
preparation of collateral securities 
by separate deeds, and as to the 
stamps, see 2 Dav. Conv. 917, 921, 
2nd ed. 

Collateral CoKSANGumrrY or 
Coijateral Kindred. — That 
which exists between persons who 
are derived fh>m the same stock or 
ancestors, however remote. Every 
person who is descended or propa- 
gated from the same stem (t. €., from 
the same msle or female lineal an- 
cestor), from which any other parti- 
cular person is descended or propa- 
gated, and who is neither the 
immediate parent or progenitor, nor 
the progeny of such particular person, 
is properly and aptly denominated 
or defined to be a collateral relative. 
And when any person is the collateral 
relative of any other person, all the 
descendants from swch persons, 
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reciprocally and respectively, are 
collateral relations (2 Chitty*6 Bl. 
204, note 5; 2 St. C. 206, 255, 
4th ecL). 

CoLLEaiATE Church. — ^A church 
buUt and endowed for a body cor- 
porate, such as of a dean or canons 
or prebendaries, independently of 
any cathedral (2 St. C. 14, note, 4th 
ed.). 

COLUGENDUM BONA DBFUNCTI. — 

When a person dies intestate and 
leaves no representative, or creditors 
to administer ; or, leaving such re- 
presentatives and creditors, they 
refuse to take out Administration, 
&c., the ordinary might formerly 
have committed administration to 
such discreet person as he approved 
of, or have granted him these letters 
ad -colligendum bona defuncti (to 
collect the goods of the deceased),- 
which constituted him neither execu- 
tor nor administrator, his only busi- 
ness being to take care of the goods, 
and to do other acts for the benefit 
of those entitled to the property of 
the deceased (2 Bl. C. 505). The 
grant of administrations is now 
made by the Court of Probate ; and 
by 20 & 21 V. c. 77, s. 73, power is 
given to appoint limited bd^Alnistra- 
tors where deemed necessary by 
reason' of insolvency, though there 
be persons entitled to administration , 
but nothing is said as to granting 
letters ad colligendum. 

Colloquium. — ^That part of the 
declaration in- an action for slander 
which alleges that the words were 
spoken of and concerning the plain- 
tiff, (5r of and concerning the plaintiff 
in the way of his trade or profession, 
&c. Tl e word i.s commonly used, 



not in its strict sense, as denoting a 
conversation or discourse on the 
subject-matter previously stated in 
the deciaintion, but as a general 
averment that the publication was 
made of and concerning 'those facts. 

Colour. — A technical term used 
in pleading, to signify that apparent 
right of the opposite party, the ad- 
mission -Qfjvhich is required in all 
pleadings, by way of confession and 
avoidance ; for a plea giving no colour 
ought to be by way of traverse (3 St. 
C. 574, note, 4th ed.). As to plead 
ings by way of confession and avoid- 
ance, it is, as the name imports, of 
their very essence to confess the truth 
of the allegation which they propose 
to answer or avoid, which formerly 
was done by an introductory sentence 
— ^True it is that, &c., preceding the 
defence relied upon in answer. But, 
though this formal admission is now 
generally abandoned, it is still essen- 
tial that the confession clearly appear 
on the face of the pleading. In many 
cases it is absolute and imqualified ; 
as in an action on a covenant, a plea 
of release admits absolutely the exe- 
cution of the covenant and the breach 
complained of; but in sdme, the con- 
fession is of a qualified kind, or sub 
modo only. Thus, to an action of 
trespass for taking the plaintiff^s 
corn, a plea that the defendant was 
rector, and that the com was set out 
for tithe, and that he took it as such 
rector, would be a good plea by way 
of confession and avoidance. For, 
though there is no direct confession 
that the defendant took the plaintiff*8 
com, as alleged in the declaration, 
but, on the contrary, ah assertion of 
a title tp the corn in himself, yet the 
plea implies that the plaintiff was tiic 
original o^ner, and entitled against 
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all the world, except the defendant. 
There is, therefore, a confession, so 
far as to admit some sort of apparent 
right or colour of claim in the plain- 
tiff, and is therefore within the rule 
laid down hj pleaders on this sub- 
ject, that pleadings in confession and 
avoidance should give colour. The 
colour thus explained, inherent in 
the structure of all pleadings in con- 
fession and avoidance, is termed im- 
plied colour, to distinguish it from 
express colour, which, instead of an 
implied admission, is a direct and 
positiye assertion of an apparent title 
in the opposite party, introduced into 
pleadings of this nature to satisfy the 
rule as to confession or admission. 
This latter kind of colour (of rare 
occurrence, but to which reference 
was most usually made when that 
technical term was used per se) was 
till lately employed when the pleader 
was desirous of pleading by way of 
confession and avoidance in prefer- 
ence to a traverse, and the facts of 
his case admitted no sort of title in 
the opposite party, or, in other words, 
gave, no implied colour; so that 
the doctrine of express colour 
was introduced for the purpose 
of avoiding the objection that 
the pleading was an argumentative 
traverse (Quain's C. L. P. Act, 56). 
He, then, for the express purpose of 
giving colour, inserted in his plea a 
fictitious allegation of some colourable 
but insufficient title in the plaiatiff, 
which he at the same time avoided 
by the preferable title of the defen- 
dant. And in . his replication, the 
plaintiff was not allowed to traverse 
the fictitious matter thus suggested, 
for the fiction thus employed, to 
prevent a difiiculty of form, the law 
favoured. The practice of giving 
express colour was latterly confined 



to trespass and trover, and in those 
actions extended to no other plead- 
ing than the plea. The form adopted 
in trespass to land was to allege a 
defective charter of demise, and in 
trespass for taking goods, that the 
defendant delivered the goods to a 
stranger, who delivered them to the 
plaintiff, from whom the defendant 
took them (3 St. C. 574, 575, note, 
4th ed.). By these allegations a 
colourable or apparent right was 
given to the plaintiff in both cases, 
and the pleas were rendered good, 
which otherwise would have been 
defective for want of colour (Stephen 
on PI. 229, et seq. ; 1 Ch. PI. 504 ; 
3 Reeves, E. L. 438 ; Holthouse's 
Diet. pp. 88, 89. By s. 64 of the C. 
L. P. Act, 1 852, express colour is no 
longer necessary in any pleading, 
and it is said that the abolition of 
special demurrers by the C. L. P. 
Act, 1852, in effect abolished the ne- 
cessity for express colour (Quain,56). 

CoMMENDA. — The holding a 
Jiving or benefice in commendam 
was (where a vacancy occurred) 
holding such a living commended by 
the Crown until a proper pastor was 
provided for it. This might be tem- 
porary for one, two, or three years ; 
or perpetual, being a kind of dispen- 
sation to avoid the vacancy of the 
living, and i^as called a commenda 
retinere. These commendams used 
to be granted to bishops in the poorer 
sees (1 Chitty's Bl. 393, and note 
46). There was also a commenda 
rectpere, which was the taking a 
benefice de novo, in the bishop's own 
gift, or the gift of some other patron, 
consenting to the same. But by the 
6 & 7 W. 4, c. 77, s. 18, no benefice, 
&c., shall be thereailer held in com- 
mendam (3 St. C. 37, 4th ed.). 
I. 
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Commissary. — ^In the ecdetias- 
tical law is a title applied to those 
who exercise spiritual -jiirifldiction 
in those parts of the diocese which 
are too far distant from the chief 
dty for the chancellor to call the 
people to the bishop^s principal con- 
sistory court without occasioning 
them great inconvenience. These 
officers were ordained to supply the 
bishop^s office in the out places of 
his diocese, or in such parishes as 
were peculiar to the bishop and were 
exempted from the jurisdiction of 
the archdeacon; for where, by 
prescription and by composition, 
there are archdeacons who have 
jurisdiction in their archdeaconries, 
as in most cases they have, there 
ths office of c<»nmissaiy is super- 
fluous (2 Bum's £cc L. 8, 9ili ed.). 

Commission op Association. — 
A commission empowering two or 
n¥>re learned persons to be added to, 
or to associate themselves with, the 
justices in the circuits (3 St C, 418, 
4|thed.). 

CoifMISSION OF C&AIUTABLE 

.Uses. — ^A commission issuing under 
the 43 £liz. c. 4, out of the Court of 
Chancery when lands which are 
given to charitable uses have been 
inisemployed^i or there is any fraud 
or dispute concerning them, to in- 
quire of and redress the same : some 
institutions are specially exempted, 
and, indeed, the commissions have 
fallen into disuse (ante, p. 120; 3 
8t. C. 188, 4th ed, ; Tudor's Char. 
Tr.32, 33), 

Commission op Lunacy. — A 
commission issuing out of Chancery 
a.i^hori0ing certain persons called 
marters in lunacy, to inquire whether 



a person represented to be a lunatic 
is so or not, m order that, if he is a 
lunatic, the Sovereign may have the 
care of his estate. The inquiry is 
usually before a jury, though this 
may, in a proper case, be dispensed 
with. The proceedings |re regu- 
lated by the 16 & 17 V. c. 70 (see 2 
St. C. 523, and the notes). 

Ck>MMISSI0N OP THE PeACE. 

A commission from the king under 
the great seal, appointing certain 
persons therein named jointly and 
separately justices of the peace (2 
St. C. 650, 4th ed.). 

Commission of Rebellion, or, 
as it was otherwise called, a Writ of 
Rebellion. Where a party to a suit 
in Chancery has disobeyed any com- 
mand of the court properly signified 
to him, he is said to be in contempt, 
upon which certain proceedings tsike 
place whidi are known by the name 
of process of contempt. One of the 
formula in this process of contempt 
was formerly a commission of rebel- 
lion, which, however, has been abo- 
lished in cases of contempt (Ayckb. 
Ch. Pract. 55, 6th ed.). 

Commission op Sewers. — A 
commission or authority to certain 
persons directing them to see drains 
and ditches, &c., well kept and 
maintained in various parts of JBng- 
land, under the 23 H. 8, c. 5. The 
jurisdiction of the commissioners is 
to overlook the repairs of the banks 
and walls of the sea coast and navi- 
gable rivers; or, with the consent 
of a certain proportion of the owners 
and occupiers, to make new ones ; 
and to cleanse such rivers, and. the 
streams communicating therewith. 
j The commissioners ire a court of 
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record. They may assess rates 
upon the owners of lands within 
their district, and, in case of refusal 
to pay, may distrain for the same. 
The 4 & 6 V. c. 46, provides for 
taxation in the gross in each parish, 
to he denominated the Greneral 
Sewers Tax. The commissioners 
are subject to the jurisdiction of the 
Court of Queen*8 Bench (5 Bum's 
Just. 993, et seq., 29th ed. ; 3 St. C. 
432, 434). The management of the 
sewers of the metropolis is provided 
for by the 18 & 19 V. c 120, ss. 
146 — 148. As to making new sew- 
ers and the assessment' in respect 
thereof, when done by the local 
authorities, see 18 & 19 Y. c. 121, s. 
22; 6L. C. 169— 171. 

Commission to Examine Wrr- 
itassEs. — ^Where a person required 
as a witness on the trial of a cause is 
out of the jurisdiction of the court, 
a commission may be issued for his 
examination at any place out of the 
jurisdiction, which examination may 
be afterwards read in evidence at the 
trial, if it be made to appear to the 
satisfaction of the judge that the ex- 
aminant is beyond the jurisdiction 
of the court, &c. (1 W. 4, c. 22, ss. 
1, 4, 10 ; Com. Law Pract. 172— 
175). Where a witness is within the 
jurisdiction, and is about to leave 
the country, or is ill, &c., an order 
or rule for his examination may be 
obtained, but no commission is ne- 
cessary (Com. Law Pract. 174). 

Commission to take Answers 
IN Equity. — Formerly, when a 
defendant in a suit lived more than 
twenty miles from London, a com- 
mission was granted to take his 
answer in the country; but this 
commission is no longer required 



where the defendant lives within 
the jurisdiction ; the answer is filed 
like an affidavit (16 & 16 Y^ c. 86, 
s. 22). 

Common, or Right of Common. 
— An incorporeal hereditament: 
being a profit which a man hath in 
the land of another (4 £1. & BL 485), 
as to feed his beasts, to jBSitch fish, to 
dig turf, to cut wood, or the like. 
Andfhence common is chiefly of four 
sorts; common of pasture, of piscary, 
of turbary, and of estovers. Common 
of pasture is a right of feeding one's 
beasts on another's land, and is either 
appendant, appurtenant, because of 
vicinage, or in gross. Common of 
pasture appendant is aright belong- 
ing to the owners or occupiers of 
arable land to put upon the lord's 
waste commonable beasts, which are 
either beasts of the plough, or such 
as manure the ground. Common of 
pasture appurtenant(frequently con- 
founded with common appendant), 
arises from no connection of tenure, 
nor from any absolute i^eteai^ty^ but 
may be annexed to lands in other 
lordships, or extend to other beasts 
besides such as are generally com- 
monable, as hogs, goats, or the like, 
which neither plough nor manure 
the ground. This, not arising from 
any natural propriety or hepessity 
like common appendant, is therefore 
not of general right, but can only be 
claimed by grant, or by usage and 
prescription, which latter the law 
esteems sufficient proof of a special 
grant or agreement originally made 
for this purpose. Common oQ pas- 
ture, because of vicinage or neigh- 
bourhood, is where the inhabitants 
of two townships which lie contigu- 
ous' to each other, have usually in- 
tercommoned with one another, the 
l2 
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beasts of tbe one straying mutually 
into the other's field, without moles- 
tation fcom either (Heath v. £1., 4 
B. N. C. 388 ; Jones v. Eo., 10 Q. B. 
581 ; 5 L. C 5). Common of pas- 
ture, in gross or at large, is such as 
is neither appendant nor appurtenant 
to land, but is annexed to a mna's 
person, being granted to him and his 
heirs by deed, or it may be claimed 
by prescriptiffe right, as by a parson 
of a church, or the like corporation 
sole. This is a separate inheritance, 
entirely distinct from any other 
landed property, and may be vested 
in one who has not foot a of ground 
in the manor. All these species e( 
pasturable common may be limited 
as to time, and are limited as to 
number. But in the case of common 
in gross it may be without stint 
(Co. Litt. 122 a., n. 15). Common 
of piscary is a liberty of fishing in 
another man's water, as common of 
turbary is a liberty of digging turf 
upon another man's ground (20 L. 
J. Q. B. 138). There is also a com- 
mon of digging for coals, minerals, 
stones, and the like. All these bear 
a resemblance to common of pasture 
in many respects, though in one 
point they go much further^ com- 
mon of pasture being only a right of 
feeding on the herbage and vesture 
of the soil which renews annually ; 
but common of turbary and those 
aforementioned are a right of carry- 
ing away the very s(h1 itself. Com- 
mon of estovers or estouviers, that 
is, necessaries (from estofier, to fur- 
nish), is a liberty of taking necessary 
wood for the use -or furniture of a 
house or farm from off another's 
estate. These several species of 
commons do all originally result 
from the same necessity as common 
uf pasture, viz., for the maintenance 



and carrying on of husbandry ; com^ 
mon of piscary being given for the 
sustenance of the tenant's family ; 
common of tarbary for his fuel, and 
estovers for repdring his house, his 
instruments of tillage, and the ne- 
cessary fences of his grounds (2 BI. 
C. 32-85 ; 2 L. C. 286, 287 ; 5 Id. 4, 5, 
74, 109, 184 ; 1 St. C. 653, 4th ed. ; 
as to the respective rights of the 
lord and the commoners, see 2 }j. C. 
286, 287). 

Commonalty. In its general 
signification means the commoners 
of England, though some writers 
seem to suppose that it applies more 
to the middle class of soeiety, t. e. to 
the better and more influential sort 
of commoners. The commonalty is 
also one of the component parts of 
an incorporated company; which 
usually consists of the masters, 
warders, and commonalty ; the two 
first being the chief officers or 
members, and the latter those who 
are usually called of the livery (1 
Bl. C. 402 ; 2 St. C. 608, 618, 4th 
ed.). 

Common Bar [p. 47]. A plea 
was so termed, which was firequently 
pleaded by a defendant in an action 
action of trespass quare clausum 
fregit. In this action, if the plaintiflT 
declared against the defendant for 
breaking his close in a certain pa- 
rish, without otherwise particulari- 
sing or describing the close, and the 
defendant himself happened to have 
any freehold land in the same parish, 
he frequently afiected to mistake the 
close in question for his own, and 
pleaded what was called the com- 
mon bar, viz., that the close in 
which the trespass was committed 
was his own freehold, which com* 
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pelled tbe plaintiif to a new assign, 
t. e. to assign his cause of complaint 
over again, alleging that he brought 
his action in respect of a trespass 
committed upon a different close 
from that claimed by the defendant 
as his own &e«»^jld. Now, how- 
ever, a defendant cannot well aifect 
ijgnorance with regard to the real 
close, as by a rule of court (Trin. 
Term. 1853, p. 18), the plaintiff is 
now bound to particularise the close 
or place in the declaration, by as- 
signing to it its familiar name, or by 
describing its abuttals or other suffi- 
cient deteription. The above-men- 
tioned plea is also called a bar at 
large and a blank bar (Steph. Plead. 
250, 4th ed.). 

Common Bench. The Court of 
Common Pleas was formerly so 
called, because the causes of com- 
mon persons were tried and deter- 
mined in tdat court. The expres- 
sion is used even now to distinguish 
the regular reports of the court, 
being termed the Common Bench 
Reports. 

Common Form Business. This 
is defined by the Probate and Ad- 
ministration Act (the 20 & 21 Y. c. 
77) to mean the business of obtain- 
ing probate and administration where 
there is no contention as to the right 
thereto, including the passing of 
probates and Iministrations through 
tbe Court of Probate in contentious 
cases when the contest is terminated, 
and all business of a non-contenti- 
ous nature, to be taken in the Court 
of Probate in matters of testacy and 
intestacy, not being proceedings in 
any suit ; and also the busings of 
lodging caveats against the grant of 
probate or administration. 



Common Intent. " Certainty in 
pleading has been stated by Lord 
Coke (Co. Litt. 308) to be of three 
sorts, viz., certainty to a common 
intent, to a certaifl intent in general, 
and to a certain intent in every par- 
ticular. By a common intent I un- 
derstand that when words are use 
which will bear a natural sense, and 
also an artificial one, ^ one to be 
made out by argument or inference, 
the natural* sense shall prevail ; it is 
simply a rule of construction, and 
not of addition. Common intent 
cannot add to a sentence words' 
which are omitted^' (Per Buller, J. 
Dovaston v. Py., 2 H. Bl. 527 ; 2 
Smith's L. C. 93). 

Common Law. These words are 
used — 1st, as designating that branch 
of the municipal law of {England 
which does not owe its origin to 
parliamentary enactment, and which, 
as opposed to the latter, is termed 
the lex non scripta or unwritten 
law ; 2ndly, as designating a parti- 
cular section or division of the lex 
non scripta or common law, as dis- 
tinguished from some other section 
or division of the lex non scripta or 
common la^r. As to the first of 
these, the law of England is com- 
posed of acts of parliament or sta- 
tutes, and the custom of the re^lm. 
The custom of the realm consists o 
those rules and maxims concemin, 
the persons and property of mei 
that have obtained by the tacit as 
sent and usage of the inhabitants oi 
.this country, being of the same force 
with acts of the legislature, the. dif- 
ference between the two being, that 
ynth regard to the one, the consent 
and approbation of the people is 
signified by their immemorial use 

d practice ; whilst, with regard 
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to the other, their approbation and 
cojisent are declared by parliament, 
to whose acts the people generally 
are deemed to be Tirtoally parties. 
The custom of the realm, as aboye 
described, from the drcomstance of 
its being the comnum or ordinary 
law of the land, as formerly admi- 
nistered between man and man, is 
denominated the common law of the 
realm, and nnder which denomina- 
tion is comprised all the law of this 
country, excepting the Statute law. 
The custom of the realm, or common 
law, as it is termed, includes not 
only general customs, or such as are 
common to the whole kingdom, but 
also the particular customs which 
prevail in certain parts of the Inng- 
dom, as well as those particular or 
peculiar laws that are by custom 
obaeryed only in certain courts and 
jurisdictions. Thus the custom of 
gavelkind in Kent, which ordains, 
amongst other things, that not the 
eldest son only shall succeed to the 
inheritakioe, but all the sons alike, 
although at variance with the ge- 
neral law of the land, is yet deemed 
a part of the common law. So the 
dvil and canon laws, as administered 
in our ecclesiastical and admiralty 
courts, having obligation in this 
kingdom, not upon their own in- 
trinsic authority, but simply by 
custom, are also regarded as a part 
of the customs of the realm' or com- 
mon law (see 1 Reeves's Eng. Law, 
1, 2 ; Hale's Hist. C. L. 1, et seq. ; 1 
Bl. C. 64). 2ndly. The phrase com- 
mon law is frequently used to ex- 
press that department of the law of 
which the superior courts of law at 
Westminster take especial cogni- 
zance, and by which the proceed- 
ings and .determinations in those 
courts are guided and directed, as 



distmgnished from the prindplefl 
and practice of equity, of which the 
Court of Chancery and the other 
equity courts take especial cogni- 
zance. The phrase common law is 
also frequently used in pxactiee to 
signify the forensic proceedings and 
principles of our courts of common 
law, as opposed to some other prac- 
tical department of the law, as, foir 
instance, the conveyancing depart- 
ment, the chancery department, &c. 
(F. Bk.2,4). 

Common Flxas. One of the su- 
perior courts of common law sitting 
in Westminster Hall. The proceed- 
ings in this court are the same as 
those in the other courts of common 
law. It alone has jurisdiction in 
the few surviving cases of real ac- 
tions \ and it has alone jurisdiction 
in the cases of forms substituted for 
fines and recoveries (8 St. C. 892, 
4th ed.) ; also on appeals respecting 
parliamentary voters, and under the 
Railway and Canal Traffic Act (17 
& 18 V. c. 31 ; L. C. 185, 826, 379 ; 
5Id. 51, 86; F. Bk. 389). 

Common Sebjbant. This is a 
judicial officer attached to the cor- 
poration of the dty of London, who 
(among other duties) assists the re- 
corder in disposing of the criminal 
business at the sessions, and attends 
the Lord Mayor and Court of Al- 
dermen on court days. 

CoMPERurr AD Diem (he ap-* 
peared at the day), — The name of a 
plea in an action of debt on a baQ 
bond (Com. Dig. Pleader, 2 W. 31). 

COMPOSmON WTTH CREDrrORS. 

— ^The usual mode of a debtor^s 
effecting ah arrangement with his 
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creditors for his release firom his 
liabilities, on payment of a portion 
of their claims, is by executing a 
deed of composition. This deed 
ordinarily conveys or assigns the 
estate of the debtor to trustees for 
the benefit of the creditors, or such is 
effected by a distinct deed. In some 
instances no conveyance oc. assign- 
ment is made, but the debtor or 
some friend pays down -or gives 
negotiable instruments for the* sum 
which will pay the agreed composi- 
tion. Where the debtor can pay in 
full, and merely wants time, a simple 
agreement to that effect is sometimes 
made, but the ordinary course is to 
execute a deed of inspection, by 
which the debtor is enabled to carry 
on his business for the benefit of the 
creditors under the inspection of 
trustees. The Bankrupt Law Con- 
solidation Act, 1849 (ss. 224—229), 
provides for arrangements by deed 
entered into by a debtor and his 
creators out of court (see ante,^. 
25). It may be here added, that 
the deed should provide for the 
distribution of the whole of the 
debtor^s estate among all his credi- 
tors, and not merely those who 
execute (F. Bk. 222 ; 31 L. T. R. 
268; 4 L. 126). None of the 
debtor^s property must be excepted, 
or given back to him (Cooper v. Th., 
1 EL & B. 654 ; March v. Wa., 1 H. 
& N, ■'58). Every instrument of 
compositioLt between a debtor and his 
creditors ought to be by deed (Co. 
Litt. 212, b. ; Lowt v. Eg., 7 Princ. 
C. L. 604). Still an une.^ecuted com- 
position agreement will be a good 
answer to an action by a creditor for 
his original debt, if he accepted the 
new agreement in satisfaction thereof, 
because for such an agreement there 
is a good consideration to each 



creditor — namely, the undertaking 
of the otiier unopposing creditors to 
give up a part of their claim: it 
would be otherwise if the deed were 
between the debtor and a single 
creditor merely (Boyd v. Hi., 1 H. 

6 N. 947 ; 3 L. C. 319 ; Lyth v. An., 

7 Ex. 669). The assent of a creditor 
to a composition may be either 
express or implied; in equity a 
creditor is, in general^ as milch 
bound by acting under a deed of 
composition as if he had signed the 
deed (Butler v. Hh., 1 Esp. 236 ; 
Exp. Sadler, 15 Yes. 52) ; and he 
will also be entitled to the benefit 
thereof (Held V. Do., 1 Dm. & W. 
227 ; Biron v. Mo., 24 Beav. 642 ; 
Raworth v. Pa., ^5 L. J. Ch. 117 ; 
see 27 Id. 188; 2 L. C. 807, 385, 
386). Where a debtor conveys 
property in trust for his creditors, 
to whom the conveyance is not 
communicated, the deed is revo- 
cable ; but this does not apply where 
the deed is made to one who has a 
beneficial interest under it, as to a 
trustee for a benefit of himself and 
other creditors, and it is communi- 
cated to, and assented to by, such 
trustee (Acton v. Wo., 5 My. & K. 
495; Smith v. Ke., 6 0. B. 136 
Siggers v. Ev., 5 El. & Bl. 3(17 
Harland v. Bi., 15 Q. B. 713 
Comthwaite v. Tr. 4 De G. & Sm. 
552). A covenant not to sue the 
debtor at all is a release, but not a 
covenant not to sue within a limited 
time (Ford v. Bq., 11 Q. B. 852 ; 
Webb V. Sp. 12 Q. B. 898). Where 
the debtor is a trader within the 
meaning of the bankruptcy law, the 
execution by him of an assignment 
of all his property to trustees for the 
benefit of his creditors, is an act of 
bankruptcy (p. 10), but after three 
months it cannot be taken advantage 
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of if the trustees executed within 
fifteen days after the execution by 
the trader, and such respective exe- 
cutions were atte'sted by an attorney, 
and notice g^iven within one month 
in the London Gazette and news- 
papers, such notice containing the 
date and execution of such deed, 
and the name and place of abode 
respectively of every such trustee 
and attorney (12 & 13 V. c. 106, s. 
68; 1 L. C. 196, 263, 440; 5 L. C. 
13, 14). In consequence of the 
above provision and also that in 
1 & 2 y. c. 110, 8. 59 as to insolvents, 
trustees are often exposed to great 
hazard during three months after a 
composition deed has been executed, 
on account of its liability ,t^be 
avoided by those statutes (1 Crabb^s 
Preced. Convey. 564 ; 1 L. C. 196, 
263, 440). A bankruptcy may be 
annulled after the "bankrupt has 
passed his last examination, if nine- 
tenths in number and value of his 
creditors present at two advertised 
meetings agree to accept a composi- 
tion (12 & 13 V. c, 106, s. 230 ; 5 
L. C. 15). That a creditor cannot 
recover on any securities he may 
have taken unknown to the other 
creditors in addition to those men- 
tioned in the composition deed, see 
Higgins V. Pi., 4 Ex. 312; 4 L. C. 
90 ; 2 L. C. 312. That the creditors 
must, in general, sign or tigree to 
the deed within the time limited for 
that purpose, see 1 L. C. 20 ; 4 Id. 
260 ; as to where no time is limited, 
see 4 L. C. 332 ; as to the effect of 
leaving the amount of debt blank, 
see Fitzakerly v. Kn., 27 L. T. R. 
219 ; 3 L. C. 129 ; that where the 
debtor's business is to be carried on 
for the benefit of the creditors, they 
become parties, and are liable as 
such, sec Hickmann v. Co., 2 Jur. 



K. S. 884 ; 3 L. C. 154 ; as to the 
effect of general words in passing 
particular species of property, ^eee 
Watson V. Mc Le., 6 W. R. 721 ; 5 
L. C. 84, 85; also Cort v. Sa., 27 L. 
J. Ex. 378 ; 5 I.. C. 173 ; Ringer v. 
Ca., 3 M. & W. 43 ; 2 Jur. 256. 

CoMPOsrriON, Real.— «A compo- 
sition, or, as it is termed, a real 
composition, is an agreement made 
between the owner of lands and a 
parson or vicar, with the consent of 
the ordinary and the patron, that 
such lands shall for the future be 
discharged from pa3rment of tithes 
by reason of some land or other real 
recompense given to the parson, in 
lieu or satisfaction thereof. By 13 
El. c. 10, in general, no compositioa 
is good for any longer term than 
three lives or twenty-one years, 
though made by consent of the patron 
and ordinary. 

CoMPouNDiKG Felony is the 
taking of a reward for forbearing to 
prosecute an offence of that descrip- 
tion, and one sort if where a person 
has been robbed, and, knowing the 
felon, he receives back firom him his 
goods that were stolen, or some 
other amends, upon agreement not 
to prosecute (4 Bl. C. 133 ; 4 St. C. 
299, 1th ed. ; see 7 & 8 G. 4, c. 29, 
s. 59 ; 8 & 9 y. e. 47 ; as to adver- 
tisemento, F. Bk. 304). 

CoMPouNDmG Misdemeanors. 
— When a person is convicted of a 
misdemeanor affecting an individual, 
the Courts permit the defendant to 
speak with the prosecutor, before 
any judgment is pronounced,, and if 
the prosecutor is satis^ed, to inflict 
a nominal punishment (4 St. C. 301, 
4th ed. ; 4 Bl. C. 364, 136, n. by Chr.) 
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CoxpouNDiNO Penal Actions. 
—Any informer, under a penal law, 
making composition without leave of 
the court, or taking any money or 
promise from the defendant to excuse 
him, forfeits £10, and may be im- 
prisoned and fined, and cannot after- 
wards sue on any penal statute (18 
El. c. 5 ; 66 G. 3, c. 138 ; F. Bk. 
306 ; R. V. Be., 9 C. & P. 368 ; 4 
St. C. 301, 4th ed.). By R. G. H. 
T., 1853, pi. 118, 119, leave to com- 
pound a penal action is not to be 
given in cases where a part of the 
penalty goes to the Crown, unless 
notice has been given to ihe proper 
officer, but in other cases it may. 
The rule for compounding any qui 
tam action must express therein that 
the defendant thereby undertakes to 
imy the sum for which the court has 
given him leave to compound such 
action. 

Compromise op Actions. — ^A cli- 
ent may settle the action in which 
he is a party without the consent or 
even knowledge of his attorney, un- 
less, indeed, he do so expressly to 
cheat the attorney (Jordan v. Ha., 
8, Dowl. 666 ; Com. L. Pract. 51, 
62). 

CpiiPiTTE, Rule to. In cases 
where the plaintiff has an interlocu- 
tory judgment, and the amount of 
damages is a matter of calculation ; 
instead of putting the plaintiff to 
execute a writ of inquiry, a judge 
will grant an order directing a 
master of the court to compute the 
amount of damages. Formerly a 
rule called a rule to compute was 
necessary; but the C. L. P. Act, 
1852, s. 92, has abolished such rule, 
but still an order (or rule) must be 
obtained. The attendance of wit- 



nesses, and the production of docu- 
ments, may be compelled (Com. L. 
Pract. 140). 

Computation op Time. — A 
month in all statutes means a calen- 
dar month, unless the contrary is 
expressed (13 & 14 V. c. 21). By 
the common law, a month is a lunar 
month — t. e., twenty-eight days, ex- 
cept in ecclesiastical matters, and 
except by custom or obvious meaning 
of the parties. A tenancy for twelve 
months is but for forty- eight weeks, 
but if for a twelvemonth it is good 
for a year (6 Co. Rep. 62 a; 1 St. 
C. 28^ 284, 4th ed.). A^rule for 
deciding whether a particular day is 
to be considered as excluded or in- 
cluded is, that when a computation 
is to b^ made from an act to be done 
by the party, the day of doing the 
act shall be included, but not other- 
wise (Webb V. Fa., 3 M. & W. 473 ; 
Young V. Hi., 6 M. & W. 49 ; Com. 
Dig. Temps. A.). Where a statute 
mentions a certain number of days 
for doing any act, and the last day 
falls on a Sunday, the party has not 
the following day. Sunday, unless 
specially excepted, counting as one 
of the days, though the last day. A 
different rule, indeed, prevails in 
matters of procedure before the 
courts, but that is founded on the 
rules or orders of the courts (Reg. v. 
Le., 1 L. T. N. S. 92 ; 2 L. C. N. S. 
2; Com. L. Pract. 56, 56). In 
general the law makes no fraction of 
a day, except in cases of necessity, 
and for the purposes of justice (see 
8 Ves. 82 ; 4 Campb. 196 ; 2 B. & 
Aid. 686; 4 B. & Adol. 255). It is 
an established rule, that when a 
judicial proceeding takes place, it 
must be considered to have occurred 
at the earliest possible period of the 
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day on which it took place (Wright 
V. M., 7 W. K. 498; 1 L. C. N. S. 
190). 

Conclusion of Law. A condu- 
sioQ or result at which the law 
arrives by the application of legal 
roles or principles to any given state 
of facts ; a familiar instance of which 
is afibrded by the numerous cases in 
which the law concludes that a pro- 
mise to pay a certain smn of money 
is binding upon a party from whose 
conduct such promise may be im- 
plied. So when A. does any given 
act as agent for B., the conclusion 
of law is, that B. did such act, upon 
the principle that qui facit per ahum 
facit per se (Holth. 98). 

Conclusion to thk Countrt. 
Formerly, when a party in pleading 
traversed or denied a material fact 
or allegation advanced by his op- 
ponent, he usually concluded his 
pleading with an offer that the issue 
so raised might be tried by a jury^, 
this he did by stating that he ** put 
himself upon the country */* and a 
pleading which so concluded was 
then said to conclude to the country ; 
and the technical phrase itself was 
termed a "conclusion to the 
country;" but by C. L. P. Act, 
1852, s. 67, no formal conclusion is 
necessary to any pleading, thus 
abolishing conclusions to the country, 
as well as verifications (Quain & 
Hoi. 57). 

Concord. — An agreement entered 
into between two or more persons, 
upon a trespass having been com- 
mitted, by way of amends or satis- 
faction for the trespass, which, how- 
ever, is more usually termed accord 
and satisfaction (see ante^ pp. 6, 7 ; 



8 L. C. 819). In that species of 
conveyance which was formerly in 
use, called a fine, the word coneord 
also occurred ; and here it signified 
an agreement between the parties, 
who were levying the fine of lands 
one to another, how and in what 
manper the lands should pass ; and 
was usually an acknowledgment 
fVom the deforciants (or those who 
kept the other out of possession) 
that the knds in question were the 
right of the complainant ; and from 
this acknowledgment or recognition 
of right, the party levying the fine 
was called the cognizor, and he to 
whom it is levied the cognizee (2 Bl. 
C. 350; 1 St. C. 561, 4th ed.). 

CONDKMNATIOK MONKT. — The 

party who fails in a sujt or action is 
sometimes said to be condemned in 
the action, and the damages to which 
such, failure has made him liable are 
hence frequently called condemna- 
tion money. Thus in proceedings 
to enforce a recognisance by writ of 
scire facias, it is laid down that 
" these persons (the bail) stipulated 
that if the defendant should be con-/ 
demned in the action, he should 
pay the condemnation money or 
render himself into custody." (Smith's 
Action at Law, 120). 

Condition. — ^A kind of stipula- 
tion or restraint annexed to a'thing, 
either in a contract, bond, or other 
specialty, or in* a grant. As to con- 
ditions in contracts, bonds, and other 
specialtiies, see Com. L. Princ. 259, 
et seq. In the case of grants, the 
word '' condition ^ is usually associ- 
ated with the word estate, as an 
estate upon condition. Estates upon 
condition are of two sorts. 1. Es- 
tates upon condition implied; 2. 
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Estates upon condition expressed. 
Estates upon condition implied in 
law are where a grant of an estate 
has a condition annexed to it in- 
separably from its essence anff con- 
stitution, although no condition be 
expressed in words. As if n grant 
be made to a man of an office gene- 
rally, without adding other words, 
the law tacitly annexes thereto a 
secret condition, that the grantee 
shall duly execute his office, on 
breach of which condition it is 
lawful for the grantor, or his heirs, 
to oust him and grant it to another 
person (Co. Litt. 233a. ; Bac. Abr. 
Office M.)« An estate on condi- - 
Hon expressed in the grant itself, is 
where an estate is granted either in 
fee simple or otherwise, with an 
express qualificftion annexed, where- 
by the estate granted shall either 
commence, be enlarged, or be de- 
feated, upon performance or breach 
of such qualification or condition 
(1 St. C. 298, 4th ed.). These 
conditions are therefore either pre- 
cedent or subsequent. Precedent 
conditions are such as must happen 
or be performed before the estate 
can vest or be enlarged. Subse- 
quent are such, by the failure or 
non-performance of which an estate 
already vested may be defeated. 
Thus, if an estate for life be limited 
to A.^upon his marriage with B., 
the marriage is a precedent condition 
and till that happens no estate is 
vested in A. Or if a man grant to 
his lessee for years, that upon pay- 
ment of a hundred marks within the 
term, he shall have the fee (see 4 
L. C. 206, 207), this also is a con- 
dition precedent, and the fee simple 
passes not till the hundred marks 
be paid. But if a man grant an 
estate in fee simple, reserving to 



himself and his heirs a certain rent,- 
and that if such be not paid at the 
times limited, it shall be lawful for 
him and his heirs to re-enter, and 
avoid the estate; in this case the 
grantee and his heirs have an estate 
upon condition subsequent, which is 
defeasible if the condition be not 
strictly performed (2 Bl. C. 152, 
154 ; 1 St. C. 299, 4th ed. ; F. Bk. 
146 ; as to conditions to do illegal 
acts, &c., see Com. L. Princ. 198 — 
211). 

CoXDmONS PRECEDEHirr, &c. — 
Conditions (as well as covenants or 
agreements not under seal. Com. L. 
Princ. 259), are said to be precedent 
(otherwise dependent) or concur- 
rent (that is the performance of 
which by one party is to be con- 
current with the performance of 
some other act by the other party) 
or independent (that is, where each 
party may sue for the breach of the 
other's contract without performing 
his own part) ; as to a condition 
precedent, it is said to be an act 
essential to be performed by one 
party prior to any obligation attach- 
ing upon another party to do or 
perform another given act. It has 
also been defined to be " an act to 
be performed by the plaintiff before 
the defendant's liability is to accrue 
under his contract '' (Chitty on Cont. 
738). Thus where the purchaser 
of a house agreed to pay a certain 
sum of money, provided the pave- 
ment in front of the adjoining 
houses dhould be laid down by a 
given day ; the completion of the 
pavement by the specified time was 
a condition precedent to the pur- 
chaser being called upon for the 
payment of the money — t. e., it was 
an act which was essentially to be 
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performed prior to any liability 
accruing against the purchaser to 
pay the money. There are not any 
precise technical words required to 
constitute a condition precedent, 
concurrent, or independent: that 
must be gathered from the words 
aud nature of the instrument which 
is, as far as possible, to be construed 
according to the intention of the 
parties (Selw. N. P. 264, 265; 4 
Car. & P. 295 ; 1 Saund. 320, n. 4 ; 
Com. L. Princ. 259). 

Conditional Fee. — ^This seems 
properly to comprise every fee sim- 
ple granted upon condition, but is 
usually imderstood to refer to that 
particular species called a conditional 
fee at the common law, which was a 
fee or estate restrained in its form of 
donation to some particular heirs 
ex(;Iusiye 9f others, as to the heirs 
of a man's body, by which only his 
lineal descendants were admitted in 
exclusion of collateral heirs, or to 
the heirs male of his body, in ex- 
clusion both of collaterals and lineal 
females also. It is said " restrained 
in the form of ' donation,'^ for the 
gift was not considered as in effect 
restrained to the particular heirs, 
but was construed by the judges of 
former days as conferring an estate 
descendible to the heirs general, 
subject only to the performance of 
a certain condition on the part of 
the ancestor. For they held that 
such a gift (to a man and the heirs 
of his body) was a gift upon con- 
dition that it should revert to the 
donor if the donee had no heirs of 
his body ; but if he had, it should 
remain to the donee. Immediately, 
therefore, issue was born, the donee 
was enabled to alien the land, and 
he usually did do at. once ; for if the 



issue had afterwards died, and then 
the original donee had died without 
making any alienation, the land 
would have descended subject to 
the restriction of the gift, and in 
default of heirs of the donee's body, 
must have reverted to the donor. 
But by an alienation of the land 
immediately upon the birth of isdue 
and a subsequent repurchase, the 
donee became possessed of a fee 
simple absolute. From these " con- 
ditional fees,'* and the construction 
put upon them under the Statute of 
Westminster the Second (De Donis 
Conditionalibus, 13 £d. 1, c. 1), arose 
that more familiar form of estate 
now known as an ^'estate in fee 
tail'' or an "estate toil" (1 St. C. 
240—242, 4th ed. ; F. Bk. 122, 128). 
Annuities and inheritances not with- 
in the above statute still remain 
under the old rules relating to con- 
ditional fees, (3 Sc. N. R. 774 ; 1 L. 
C. 362). 

Condonation. — ^A technical term, 
used formerly in the ecclesiastical, 
and now in the divorce, court to 
signify the forgiving by a husband 
or wife of a breach, on the part of 
the other, of his or her marital du- 
ties. The legal effect of which for- 
giving or condonation is, .that ,the 
party cannot subsequently seek re- 
dress for an offence already forgiveq. 
For instance, if after his knowledge 
of the wife's adulter^% a husband 
cohabits with her, such an act of 
condonation bars him from his re- 
medy of divorce; and a wife is 
equally barred who has condoned an 
act of cruelty on ^he part of the 
husband . There must be full know- 
ledge of the facts, and in each case 
the question is for the court (Pea- 
cock V. Re., 31 L. T. R. 302). It 
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is an important exception, howeyer, 
to the general doctrine of condona- 
tion, which is founded on a willing- 
ness to heal the disputes of married 
life, that a subsequent repetition of 
the crime revives the former oflfence, 
and nullifies the intermediate act of 
condonation by the injured party 
(Burn's Eccl. Law, "tit. Marriage). 
There have been several cases de- 
cided in a new Divorce Court as to 
condonation, and they agree that it is 
conditional, and that, assuming cer- 
tain acts of personal violence to have 
been condoned by continued cohabi- 
tation, subsequent harsh and de- 
grading treatment short of personal 
violence would revive the former 
acte (Curds v. Cu., 31 L. T. R. 272). 

Conduct Money. — Money paid 
to a witness living* at a distance, and 
who has been subpoenaed on a trial, 
sufficient to pay the reasonable ex- 
penses of going to,, staying at, and 
returning from the place of trial (see 
Pract. C. Law, 170) ; as to recovering 
back on a countermand, see 2 Jur. 
N. S. 112). 

Confederacy. — Two or more 
persons combining together to do 
any hurt or damage to another, or 
toMo any other unlawful act. 

Confession and Avoidance. — 
Pleadings in confession and avoid- 
ance are those in which the party 
pleading admits or confesses, to some 
extent at least, the truth of the alle- 
gation he proposes to answer, and 
then states matter to avoid the legal 
consequence which the other party 
has drawn from it (Will Plead. 120, 
121, 809). Of pleas of this nature, 
some are distinguished as pleas in 
justification or excuse, others as 



pleas in discharge. The former show 
some justification or excuse of the 
matter charged in the declaration, 
the latter some discharge or release 
of that matter. The effect of the 
former, therefore, is to show that the 
plaintiff never had any right of 
action, because the act charged was 
lawful ; whilst the latter show that 
though he once had a right of action, 
it is discharged or released by some 
matter subsequent. Of those in jus- 
tification or excuse, the plea of son 
assault demesne, in an action of tres- 
pass for assault and battery (wherein 
the defendant alleges that the assault 
complained of was committed in self- 
defence against the attack of the 
plaintiff) is an instance ; and a com- 
mon example of those in discharge 
is, in an action of covenant, a plea 
of release, wherein the defendant 
alleges that the plaintiff had, after 
the breach, released him from all 
breaches, &c. This division applies 
to pleas only, and not to replications 
or subsequent pleadings (Steph. on 
PI. 229 ; 3 St. C. 663, 4th ed). All 
matters in confession and avoidance 
must be specially pleaded (R. G. T. 
T., 1853 ; Com. L. Pract. 129, 130). 

Confirmation. — A confirmation 
is of a nature nearly allied to a re- 
lease, and is defined by Coke (1 Inst. 
295, b.) to be a conveyance of an 
estate or right in esse, whereby a 
voidable estate is made sure and un- 
avoidable; or whereby a particular 
estate is increased ; and the words of 
making it are these, "have given, 
granted, ratified, approved, and con- 
firmed." An instance of the first 
branch of the definition may be 
illustrated in the case of a tenant for 
life leasing forforty years and dying 
during the term ; here the lease for 
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yean is voidable by him who has 
the reversion, yet if he has confirmed 
the estate of the lessee for years, 
before the death of the tenant for 
life, it is then no longer voidable but 
sure (2 Bl. C. 325; 1 St. C. 523, 524, 
4th ed.). There may be a confirma- 
tion by implication of law (Id. ; 5 
Bing. 469). 

Conge D^ESlinE (leave to elect). 
— ^The royal license or permission 
sent to a dean or chapter when any 
bishopric becomes vacant, empower- 
ing them to proceed to the election 
of a new bishop (1 Bl. C. 382 ; 3 St. 
C. 8, 17). 

Conjugal Rights, RESTrrunoN 
OP. — ^This is a proceeding (for- 
merly in the Ecclesiastical Courts, 
but now in the Matrimonial and Di- 
vorce Court) by either husband or 
wife against the other guilty of the 
ii\jury of subtraction or living sepa- 
rate, without sufficient occasion, 
with a view to compel the latter to 
return to cohabitation (4 St. C. 
11, 12). 

CONSANGUINCTY Or KiNDRED. — 

Relationship by blood, in contradis- 
tinction to affinity, which isxelation- 
ship by marriage (1 Bl. C. 434 ; 2 St. 
C. 206, 255, 4th ed.). 

Conscience, Courts op.— Courts 
of conscience, or, as they were other- 
wise called, courts of request, were 
courts constituted by act of Parlia- 
ment in the city of London and 
other commercial districts, for the 
recovery of small debts, but they 
have been nearly superseded by the 
new county courts (8 St. C. 379). 

CONSERVATOB OF THE PeACE.— A 



preserver of the peace. All officers 
who in any way have to keep the 
peace are conservators of the peace 
(4 Bl. C. 413; 2 St. C. 648 ; 4 Id. 
358, 408, 568, 4th ed.). 

CONSIDERATO CURL£. — This 

phrase used frequently to occur in 
our pleadings. The judgments of 
the courts run thus: — ^Ideo consi- 
deratum est per curiam — ^t. e., there- 
fore it is considered (or adjudged) 
by the court (see 3 St. C. 638, 4th 
ed.). 

Consideration. — This word, as 
applied to contracts not under seal, 
(for those under seal imply a consi- 
deration) generally signifies the thing 
given in exchange for the benefit 
which is to be derived from suqIi 
contract. Thus when A. purchases 
an estate of B., the money which A. 
gives to B. in exchange for his estate 
is the consideration for which such 
purchase was made. So if I grant 
a man a lease of a house at £50 per 
annum, here the annual rent of j£50^ 
is the consideration for my granting 
him the lease. And a consideraUon 
of some sort or other (but at law the 
amount is not important) is so abso- 
lutely necessary to the forming of a 
contract not under seal, that an 
agreement to do or pay anything on 
one side, without any adequate com- 
pensation on the other, is nudum 
pactum, and so either totally void 
or voidable in law. The thing, 
which is the price or motive of the 
contract, is called the consideration, 
and it must be a thing in itself law- 
ful, or else the contract is void (2 
Bl. C. 442, 443, 444 ; 2 St. C. 58 a, 
122, 123; 7 W. R. 615; Will. 
Plead. 45, 53). A prior moral obli- 
gation, enforceable originally at law, 
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will suf^rt a parol contracf (8 L.C. 
.1S«). 

CoN8iON|BE. — Tbepenon to whom 
goods are conngned or delivered 
over (2 St. C. 48, 77, 4th ed.). 

CoNSiGNHBNT.— The act of deli- 
vering or consigning goods to a con- 
signee. 

CoN8isi!oRT Court. — ^This is the 
court of every bishop, and is held 
in their several cathedrals, for the 
trial of all ecclesiastical causes aris- 
ing within their respective dioceses. 
The bishop^s chancellor (p. 110), or 
his commissary, is the judge ; and 
from his sentence an appeal lies by 
virtue of the same statute to the 
archbishop of each province respec- 
tively (3 Bl. C. 64 ; F. Bk. 366). 

Conspiracy. — This word is some- 
times used to signify an agreement 
of those who bind themselves by 
oath or other alliance to aid each 
other falsely and maliciously to in- 
dict men of felony. But the more 
usual sense of the word is a com- 
bination or agreement between at 
least two persons to carry into effect 
a purpose hurtful to some indi- 
vidual, or to particular classes, or to 
the public at large (F. Bk. 305). 

CoNTBMPT.-^Contempt of court 
signifies a disobedience to the rules, 
orders, or process of a court ; this 
is usually a mere constructive con- 
tempt, for which an attachment is- 
sues (ante, pp. 31, 32) ; but if the 
contempt consist in non-payment of 
money ordered to be paid, a /en 
facias or an dtQit may issue (anU, p. 
81). Where the offence is com- 
mitted in the face of the court, the 



ofibnder may be instantly appre- 
hended and imprisoned at the discre- 
tion of the judges without further 
proof or examination, every court 
of record having necessarily power 
to fine and imprison for contempt of 
its authority (F. Bk. 335 ; 3 St. C. 
364, 696, 4th ed.). 

Contempt (Common Law). — Tlie 
common law courts do not consider 
the neglect of a defendant to do any 
of the ordinary acts in the course of 
an tuition required by the rules of 
the court, as to appear, plead, &c., 
as a contempt, but give a remedy by 
permitting the plaintiff to sign judg- 
ment. The process of contempt is 
by attachment, as to which see aiitCy 
pp. 31, 32. 

Contempt (Equity).— Whenever 
a party to a suit in equity has al- 
lowed the appointed time to elapse 
without doing some act which he is 
required to do by some order, he is 
said to be in contempt, and cannot, 
in general, take any step in the 
cause until he has purged his con- 
tempt, that is, done the act required, 
and satisfied the party aggrieved for 
the costs incurred by reason of the 
contempt. Besides this general dis- 
ability, he is liable to have proceed- 
ings taken against him, leading to 
his imprisonment, or to the loss of 
his goods and the profits of h^s 
lands, according to circumstances. 
The contempts in equity are (1) for 
neglect to appear, for which, how- 
ever, a more simple remedy is 
given^ as stated ante, pp. 20, 31 ; (2) 
by neglect to answer ; (8) by neg- 
lect to do some other act required. 
The process of contempt is an at- 
''tachment, as to which see ante, p. 
31. 

M 2 
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C0NT8MTIOUS BusiNBSS. — The 
litigioas proceedings in ecclesiastical 
courts are sometimes said to belong 
to its contentious jurisdiction, in 
contradistinction to what is called its 
voluntary jurisdiction, which is exer- 
cised in tiie granting of licenses, 
dispensations, faculties, &c. (8 Bl. C. 
66).. As applied to the new Ck>urt 
of Probate, all proceedings in that 
court, or in the registries thereof in 
respect of business not included 
under the term ** Common Form 
Business ** (see ante^ p. 145), except 
. the warning of caveats, is termed 
contentious business (Rules, pi. 1). 

CoNTiNaANDO. — In trespasses of 
a permanent nature, where the in- 
jury is- oontinually renewed (as by 
spoiling'v or consuming the herbage 
with the defendant's cattie) the de- 
claration may allege the injury to 
have been committed by continua- 
tion firom one given day to another, 
which is called laying the action 
with a continuando, and the plain- 
tiff shall then not be compeUed to 
bring separate actions for every day's 
separate injury (3 Bl. C. 212). 

Contracts. — The law of England 
recognises only two species of con- 
tracts : 1, contracts by specialty, and 
contracts by parol ; the former are, 
besides those of record, deeds and 
bonds being under seal ; the latter 
comprises si)ph contracts as are not 
under seal; and are usually termed 
simple contracts, and it is this latter 
dass which it is proposed to notice 
^ere. A simple contract is said by 
some to be an agreement upon suffi- 
cient consideration to do or not to 
do a 'particular thing; by others, 
more precisely, " where a promise 
is made on one side and ^assented to 



on the other ; or where two or more 
persons enter into an engagement 
with each other by a promise on 
either side*" (2 Bl. C. 446 ; 2 St. C. 
47, n. d., 2nd ed. ; Com. L. Princ. 
181). Simple contracts, or, as they 
are sometimes termed, parol con- 
tracts, are then such as are neither 
of record nor under seal. In other 
words, if a contract be made by 
word of mouth, or even by writing, 
without seal, it is a simple or parol 
contract (2 Bl. C. 297, 465 ; 9 M. 
& W. 88, 98). Sometimes such a 
contract is called a simple, sometimes 
a parol, sometimes a verbal, and at 
other times an oral, contract. The 
expressions simple, parol, and even 
verbal contracts have exactiy the 
same meaning,' though at first sight 
it might seem tiiat this was not the 
case as to verbal contracts, which 
expression is frequently considered 
as synonymous with oral contracts, 
bpt the law considers that all simple 
contracts, whether written or by 
word of mouth are verbal, whilst 
the word " oral " is properly con- 
fined to simple contracts not com- 
mitted to writing. The first divi- 
sion, therefore, of simple contracts 
is into such as are written and such 
act arc oral. Contracts are also 
either express or implied. Express 
coi^tracts are such as are stated and 
agreetl upon between the parties in 
their contracts, as that the one party 
will sell certain goods and the other 
will pay for the same an agreed price 
(2 Bl. C.'44d). . An implied con- 
tract is where, firom the conduct or 
act of the parties, the law implies 
a promise; this, in fiict, is nTore 
properly termed an implied promise 
than an implied contract. Thus 
there may be an express contract 
for the perifbrmance o&work by the 
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one party, without any agreement 
by the other to pay for it ; in such, 
cases, however, the law implies a 
promise by the latter to pay a rea- 
sonable sum for the work. In some 
cases the contract and the promise 
may be considered as implied, as 
where the promise is inferred from 
the mere conduct of the parties. 
The foUowing are important rules 
as to implied contracts: — 1. The 
law holds a man to have promised 
where he ought to have done so 
(Callendar v. de., 5 B. N. C. 68). 
2. An implied promise must be con- 
sistent with the circumstances from 
which it is implied. 3. No contract 
can be implied into which the par- 
ties were not capable of expressly 
entering. 4. There can be no im- 
plication of a contract or promise 
where the parties have entered into 
an express contract providing for 
the circumstances — expressum facit 
cessare tacitum (2 T. R. 105). It 
may be added that all simple con- 
tracts are of the same degree — that 
is, they are of equal importance in 
the eye of the law, whether they be 
written, oral, or implied ; and they 
are all governed by the same funda- 
mental rules. " There is,'' observes 
C. B. Slrinner (Rann v. Hu., 7 T. R. 
350), '^ no such third class of con- 
tracts, as some of the counsel have 
endeavoured to maintain, as con- 
tracts in ¥rriting." And as all sim- 
ple contracts are of the same degree, 
it has clearly been decided, that, 
where a contract has been reduced 
into writing, it is Competent to the 
parties at any time before the breach 
of it, by a new contract, not in 
writing, either altogether to waive, 
dissolve, or alter the former agree- 
ment, or to qualify the terms of it, 
and thus to make a new contract, 



which is to be proved (where the 
former contract is not wholly dis- 
solved) partly by the written agree- 
ment, and partly by the subsequent 
oral terms engrafted on it. It should 
be mentioned, that, where the con- 
tract is, by the Strtute of Frauds, 
required to be in writing, an oral 
contract will not be admitted to 
show an additional matter or a 
subsequent variation in the written 
contract (see Milton v. Ed., 6 Bro. 
P. C. 487 ; 6 Law Mag. N. S. 245 ; 
2 C. B. 835 ; 5 Jur. 1036 ; Goss v. 
Nu., 5 B. & Ad. 58 ; Martin v. Py., 
16 Jur. 1041, 1126 ; 22 L. J. Ch. 
94). This leads to the remark, 
that, though in general a simple 
contract will be good if merely oral, 
yet some statutes require certain 
contracts or promises to be made in 
writing, in which case the statutory 
provision must lie complied with. 
The most important of these sta- 
tutes is the 29 Car. 2, c. 3, ordinarily 
called the Statute of Frauds, the 
provisions of which will be here- 
after noticed ; but, in the meantime, 
the reader is referred to Com. L. 
Princ. pp. 136—180. There is a 
great difference between a simple 
contract and a specialty, as to the 
consideration necessary to support 
them respectively ; for a specialty, 
unlike a simple contract, imports a 
consideration, and none need in ge- 
neral be proved — a result due to 
the supposed deliberation of the 
acts of sealing and delivering the 
instrument. The following instance 
will illustrate this peculiar difference 
between a simple contract and a 
contract by deed. If a person wishes 
to make a gift of goods to a stranger, 
he must, unless there be a deed of 
gift, deliver over the goods ; for the 
mere agreement in writing (un- 
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tea]ed) will not past the properly to 
the Btruiger, becauBe no considera- 
tion being mentioned, nor' in fact 
existing, none can be implied, and 
the contract vrill be invalid, being a 
nitdum pactum. In other words, a 
simple contract is not valid unless 
made upon a consideration. But if 
in the above case the owner of the 
goods make a deed of gift of them 
to the stranger, they would effectu- 
ally pass, though there was no deli- 
;rery of possession ; for in the case 
of a deed the law imports a consi- 
deration, though none be mentioned 
(fiee Irons v. Sm., 2 R & Aid. 562 ; 
Martindale v. Bo., 3 B.-ft Ad. 506 ; 
Reeves v. Ca., 6 B. N. C.-139; 
Sharrv.Pi.,4Ex.R.478). Again, if 
a person, by mere writing (not being 
a bill or note) promise to pay another 
a sum of money, ¥rithout reference 
to services or other equivalent, this 
is void, as there is no consideration ; 
but, if this promise were made under 
seal, it would be valid and enforce- 
able (2 St. C. 50, 51, 2nd edit.). "As 
if I by deed promise to give you 
£20 ; here you shall have an action 
upon this deed, and the considera- 
tion for my promise is not examin- 
able ; it is sufficient to say it was 
the will of the party who made the 
deed" (per Plowden, in 1 Plowd. 
Com. 808, 309). A specialty is of 
so much higher a nature than a 
mere simple contract that the two 
cannot subsist at the same time — 
t. e., not between the same parties 
and for the same matter. The 
simple contract is said to be merged 
or extinguished where a deed is ac- 
cepted in satisfaction of the simple 
contract, if the deed is between the 
same* parties and for the 6ame sub- 
ject-matter, unless, indeed, the deed 
be a mere collateral security,' M'hich 



circumstance should appear on its 
face. In Roll's Abr. 604, it is ex- 
pressly said, that if a man accept an 
obligation for a debt due by simple 
contract, this extinguishes the simple 
contract debt. So in the case of 
Filiner v. Bu. (2 Sc. N. R. 689), 
where the plaintiff declared on a 
parol contract, but it appearing that 
a deed had been executed in accord- 
ance with the terms of the parol 
contract, it was held that there was 
no subsisting parol agreement. Of 
course, where the higher security is 
between different parties, no merger 
or extinguishment takes place (see 
Hohnes v. Be., 8 Sc. N. R. 497 ; 5 
Jur. 486). And not merely a simple 
contract, but also a specialty, is 
merged in or extinguished by a 
judgment, unless the contrary is 
stipulated (see Exp. Christie, Mont. 
& Bli. 362 ; Exp. Pennell, 5 Jur. 
899; Exp. Mostyn, 17 Jur. 665; 1 
U C. 287, 288 ; Re Agnew, 27 L. T. 
R. 27 ; 2 L. C. 380). 

Contractu, Actions ex.— Are 
actions founded upon a contract 
either express or implied ; express 
when entered into imd its terms 
agreed upon by the parties them- 
selves ; implied, when arising out of 
their legal relation or conduct. Such 
actions are distinguished from ac- 
tions not founded on contracts, but 
arising ex delicto (Com. L. Princ. 8). 

Contra Formam Statuti. — This 
is'lhe usual conclusion of indict- 
ments laid on an offence created by 
statute. By the 14 & 15 Y. c. 12, 
s. 24, no indictment is to be deemed 
insufEci^nt for the insertion of the 
words **. against the form of the sta- 
tute" instead of "statutes," or vice 
versa. 
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CoNTBiBUTioN. — ^Is the relief or 
reimbarsement by one man of the 
loss or payments of another. And 
this contribution the law insists 
upon in certain cases : — 1st. In the 
case of general average (ante, p. 40), 
which is a term used to express the 
contribution, which by the commer- 
cial law of every country of £urope 
is made by the proprietors in ge- 
neral of ship," cargo, and freight, 
towards the loss sustained by any 
individujd of their number whose 
jproperty has been voluntarily sacri- 
ficed for the common safety, and by 
the loss of which the ship has h^en 
saved. 2nd. Contribution is also 
due to and may be enforced by one 
surety or joint contractor, who has 
been obliged to satisfy the whole 
demand from his fellow surety or 
contractor, proportionate to the ori- 
ginal-liability of each; but it is 
otherwise between partners and 

- wrongdoers; thus it has been held 
that one of several partners, who 
pays money on account of his part- 
ners, cannot maintain an action 
against them for contribution on the 
ground that he made such payment, 
not voluntarily, but by compulsion 
of law (Sadler v. Ni., 6 B. and Ad. 
936; Gow, App. 20); but it is 
otherwise where there is a partner- 
ship in one transaction only (Gow, 
79). As to wrongdoers, it is well 
settled that a contribution cannot be 
claimed as between them ; this, how- 
ever, is confined to cases where the 
person claiming contribution must be 
presumed to have known that he 
was doing an unlawful act (per Best, 
0. J., Adamson v. Ja., 4 Bing. 72, 

78). 

CoNTRiBUTOBiES. — ^This is a term 
applied to shareholders of a com- 



pany when under the process of being 
wound up. The older acts relative 
to the winding-up of joint stock 
companies are the 7 & 8 Y. c. Ill ; 
11 & 12 V. c. 46; 12 & 13 V.c. 108, 
as amended by the 20' & 21 Y. e. 78. 
Some existing companies are still 
subject to these acts, but they do 
not apply to companies registered 
under the Joint Stock' Companies 
' Acts, 1866, 1867 (19 & 20 V. c. 47, 
8. 108 ; 20 & 21 V; c. 49, s. 11). 
The definition of a contributory in 
the 11 & 12 V. c. 46 (the Winding- 
up Act of 1848) is ** every member 
of a company, and also every other 
person liable to contribute to the 
payment of any of the debts, liabili- 
ties, or losses thereof, whether as 
heir, devisee, executor, or adminis- 
trator of a deceased member, or as a 
former member of the same, or as 
heir, devisee, executor, or adminis- 
trator of a former member of the 
same, deceased or otherwise howso- 
ever.*' And it is provided that ^' the 
word ^member* shall niean^any 
person entitled to a share of the 
assets, or accruing profits, of any 
such company at the time of pre- 
senting the petition for dissolving 
the same, or winding up the affairs 
thereof, under this act" (Exp. Lu- 
ard, 2 L. T. R. N. S. 3) The 
definition of a contributory in the 
act of 1866 is ** any existing or 
former shareholder upon whom calls 
are authorised to be made by the 
third part of this act " (s. 66 ;.. see 4 
L. C. 276). It is provided that the 
representatives of any deceased con^ 
tributory shall be liable, in a due 
course of administration, to the same 
extent as such contributory would 
be liable under the third part of the 
act (s. 66). And by s. 66, ^M to the 
liability of existing and former 
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shareholders inter se, that in the 
case of a company other than a 
limited company, eyery transferree 
of shares shall, in a degree propor- 
tioned to the shares transferred, 
indemnify the transferror against all 
existing and future debts of the 
company ; in the case of a limited 
company, every transferree shaU in- 
demnify the transferror against all 
calls made or accrued due on the 
shares transferred subsequently to 
the transfer. A contributory may 
present a petition for winding-up 
(ss. 69, 72) ; as soon as the creditors 
are satisfied, the rights of the con- 
tributories are to be adjusted among 
themselves; the surplus is to be 
distributed ; for the purposes of the 
adjustment, calls may be made upon 
the contributories to the extent of 
their liability (s. 86). A shareholder 
in a limited company, who has fully 
paid up his shares, is a contributory 
(1 L. C. N. S. 22 ; 30 L. T. R. 11 ; 
31 Id. 15 ; 4 L. C. 389) ; so is one 
who has received free shares, and 
has paid hothing thereon (1 L. C. 
N. S. 23; 81 L. T. R. 15 ; 4 L. C. 
117; 1 L. C. 312). That persons 
induced by fraud to become share- 
holders are not liable as contributo- 
ries, see Exp. Bell, 2 Jur. N. S. 844 ; 
3.L. C. 125 ■; Re Ginger, 28 L. T. R. 
42 ; 3 L. C. 151 ; 4 L. C.^ 86 ; but 
see Exp. Letts, 4 L. C. 45 ; as to the 
lii&bility of a retiring director where 
the company take his shares at par, 
see Exp. Walker, 28 L. T. R. 151 ; 
3 L. C. 218 ; that though the transfer 
of shares be not complete, yet if the 
transferree has been recognised by 
the company he is liable, see Exp. 
Walton, 3 Jur. N. S. 853 ; 4 L. C. 
86, 117; as to shares in cost-book 
companies, see 4 L. C. 286 ; as to 
ceasing for one year in limited com- 



panies, and for three years in other 
Companies, to be shareholders, see 
29 L. T. R. 400 ; 4 L. C. 236; as to 
the contributory register of limited 
companies under the act of 1856, see 
Re Ogilvy, 30 L. T. R. 173 ; 4 L. C. 
276; 5 L. C. 95; 31 L. T. R. 338; 
Re Greenfield, 4 L. C. 276 ; as to 
the official manager of one company 
being a contributory to another, see 
4 L. C. 414 ; as to moving to strike 
out party*s name from the list of 
contributories, see Exp. Day, 30 L. 
T. R. 51 ; 4 L. C. 210, 211 ; as to 
the jurisdiction of the Court of 
Bankruptcy to make calls, see 4 L. 
C. 236 ; as to a transfer of shares to 
a nominee, see 6 W. R. 477 ; 5 L. 
C. 22 ; where no written acceptance 
of shares, see 31 L. T. R. 338 ; 5 
L. C. 95 ; as to contribution where 
scheme never carried into operation, 
see 7 W. R. 173 ; 1 L. C. N. S. 89 ; 
where shares not duly forfeited, 7 
W. R. 369 ; 1 L. C. N. S. 118 ; en- 
forcing order for payment against a 
contributory, 32 L. T. R. 195; 1 
L. C. N. S. 161, 183 ; illegal con- 
duct of directors, 1 L. C. N. S. 178, 
275, 368. It has been very recently 
decided that the jurisdiction of the 
Court of Chancery to make a wind- 
ing-up order in the case of a coni- 
pany registered under the Joint 
Stock Companies Acts, 1856, 1857, 
as a limited company, is taken away 
by those acts, and the jurisdiction is 
vested solely in the Court ^f Bank- 
ruptcy, just as was stateu in the 
First Bk. p. 101 (Plumstead, &c., v. 
Da., 2 L. T. R. N. S. 8). 

Controverted Elections. — A 
controverted election is an election 
which has resulted in the return or 
one or more members of Parliament, 
the validity of whose return is dia- 
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puted by a person entitled to vote, 
or by the opposing candidate or can- 
didates, on the grounds of bribery, 
corruption, treating, want of proper 
qualification, or other causes. The 
proceeding is to petition the House 
of Commons, upon which a select 
coilimittee, consisting of a chairman 
and four other members of the 
House, tries the petition by examin- 
ing witnesses through counsel, and 
if the allegations contained in the 
X>etition he sustained and proved, 
the first returned member is un- 
seated,- and either the x>etitioner 
himself declared duly elected, or a 
writ issued for a fresh election, ac- 
cording to the circumstances of the 
case (2 St. C. 386, 4th ed. ; 11 & 12 
V. c. 98). 

Conversion (Common Law). — 
An action of trover and conversion 
is an action for recovery c^ damages 
against such person as had found 
another^s goods and refused to de- 
liver them on demand, but converted 
them to his own use ; from which 
finding and converting it is called 
an action of trover and conversion 
(8 Bl. C. 152 ; F. Bk. 247 ; 8 L. C. 
188, 281 ; 2 Id. 846 ; Com. L. Princ. 
217 — ^243). In order to maintain 
the action, it must appear (1) that 
the plaintiff had either an absolute 
or special property in the goods 
which are the subject of the action ; 

(2) that the plaintiff had also the 
right of possession in the goods ; 

(3) that personal goods constitute 
the subject-matter of the action ; 

(4) that the defendant has been 
guilty of a wrongful conversion. 

Conversion (Equitable). — ^This 
is an extremely important doctrine 
of equity, and by which real estate 



is, under certain circumstances, 
deemed to be impressed with the cha- 
racter of personal estate^ and per- 
sonal property with the character of 
real estate (1 L. C. 52 ; 2 Id. 27, 
28 ; 8 Id. 84). A statement of the 
origin and effect of this doctrine 
will be found in Hayes' Convey., p. 
84, 4th ed. ; also stated 1 L. C. 247, 
248. The following is a more prac- 
tical and detailed statement of the 
doctrine: — Where a person takes 
under a deed or will, property, 
which by that deed or will is di- 
rected to be converted, he takes it 
in the character which the instru- 
ment has impressed upon it. Thus, 
if lands are devised in trust to be 
sold, and the produce laid out on se- 
curity or personal estate for the 
benefit of A. for life, with remainder 
to B. absolutely ; upon the decease 
of B. his personal representative 
would be entitled to the produce of 
the land, subject to the prior life 
interest, as part of his personal es- 
tate, although the lands should ac- 
tually remain unsold ; while, in the 
converse case, namely, of money 
being directed to be laid out in land, 
to be settled (say) to the use of A. 
for life, with remainder to B. in fee, 
the money, though not laid out, 
would be real estate of B., and, as 
such, would, at his decease,' devolve 
to his heir or devisee (Guidot v. 
Gu., 3 Atk. 254 ; Pulteney v. Da., 
1 Bro. C. C. 224 ; Fletcher v.- As., 
Id. 497; Att.-General v. Ho., 1 
Pri. 426 ; Sunpson v. As., 6 Beav. 
412). In order, however, to change 
the property, the direction to con- 
vert must be absolute. Thus, if a 
discretion is lodged in trustees to 
invest money in land or personal 
security, there will be no conver- 
sion in law until there is a conversion 



162 



CON 



CON 



in fact (Vm t. Ba., 19 Vcs. 102). 
And probably the same result will 
take place where the sale directed is 
to be with the approbation or c6n- 
sent of a third party. And though 
it is dear that real estate, absolutely 
directed to be sold, is transmissible, 
from the prescribed period of con- 
version, as personal estate, yet where 
a discretion is vested in trustees to 
suspend or delay the conversion, it 
may be a question whether the cha- 
racter of personalty is, during the 
suspension, impressed on the pro- 
perty ; to exclude any such question, 
where a clause is insert i in the will 
authorising the trustees to delay the 
sale, a declaration should, says Mr. 
Jarman, not doubting its fiill effi-^ 
cacy, be added (if such be the inten- 
tion) that the estate shall be abso- 
lutely impressed with the qualities 
oC personal estate for the purposes 
of transmission, at the period when 
the same shall become saleable or 
convertible under the trusts of the 
will (11 Jarm. Convey. 651, note ; 
but see Briggs v. Ch., 21 L. T, R. 
219, mentioned in/rb). Where the 
direction to sell is absolute, the de- 
visee of the proceeds may bequeath 
it as personalt}', though the land be 
not then actually sold, which is a 
strong proof that the conversion has 
been effectual (Stead v. Ke., 2 Mer. 
521 ; Grievonson v. KL, 2 Ke. 653). 
The reader may be inclined, perhaps, 
to ask how this clear conversion can 
be reconciled with the practice of 
conveyancers who in such cases are 
in the habit of treating the interest 
of the devisee, whilst the estate re- 
mains unsold, as both real and per- 
sonal estate. This is done not merely 
as an excess of caution, as is too 
cnstomairy with some conveyancers, 
but to uiieet the case of the devisee 



having elected to take' the land m 
its unconvoted state, and which, 
consequently, is thenceforth held aa 
real estate. Such an election may 
be indicated by^a very trifling aet 
(but see Re Stewart, 16 Jur. 1068) 
where there is but one devisee, or 
several who -will all so agree. In- 
deed, where there irany incapaci^ 
in the' party, or one of the partiea, 
no election can be made ; but as to 
this it may be remarked that the- 
ordinary statement that a married 
woman cannot elect should be re- 
stricted to the case of a devisee not 
taking for her separate use, for 
where the property is limited for 
the separate use of a married woman 
she is a f^me sole with respect to it, 
and may make a binding election 
(Carr. v. El., 2 Bro. C. C. 56). It 
may be added, if this were the place, 
that notwithstanding the doctrine of 
conversion by an absolute direction 
to sell is said to be a clear one, it is 
plain fVom many cases in which it ia 
collaterally in question, no such 
conversion is considered to have 
taken place as to clearly ma^e the 
interest of the parties entitled one 
in personalty simply. This is shown 
in the cases of Fourdrin v. Go. (8 
Myl. and Ke. 383) ; Du Hourmelin 
V. Sh. (1 Beav. 79 ; 2 Jur. 69) ; and 
Briggs V. Ch. (21 L. T. R. 218, 
219), in which latter case, though 
there was an express declaration 
that the power of suspending the 
sale and conversion by the will di- 
rected should not, in regard to the 
real estate, prevent it Irom being 
impressed with the character of per- 
sonal estate immediately at the tes- 
Utor*s decease, Y. C. Stuart said : 
^* The real estate in this instance not 
having been sold at the time the 
security was executed, the subject- 



CON 



CON 



163 



matter of it dearly constituted an 
interest in land.'* Now the rule 
ihat an absolute direction to sell real 
estate is a conversion so as to render 
the estate transmissible as x>ersonalt7 
must be confined to the case of the 
devisee^s interest under the will, and 
not to the case of the heir<st-Iaw 
and next of kin putting in conflicting 
claims in consequence of a gift in 
the will failing to take effect. In 
fact, the difficulties, and it may be 
said the mistakes, which have arisen 
in applying the doctrine of conver- 
sion have arisen from not discrimi- 
nating between the cases of a devisee 
living to be entitled to his gift ; ft 
contest between a residuary legatee 
and the heir on a gift failing ; and a 
contest between the representatives 
of the heir entitled to an undisposed 
of interest. A conversion which, as 
regards one of these cases, may be 
what is called " out and out," may, 
with regard to another or others of 
them, be partial only ; hence the 
necessity for bearing in mind the 
circumstances of each case, and ap- 
plying them to the proper classes, 
/^hat legatee^s entry on, and continu- 
ance in, possession for three years of 
lauds directed to be sold, will not 
amount to an election to take as 
rea}ty, see Dixon v. Ga. (17 Beav. 
438 ; 1 L. C. 297). That proceeds 
of real estate devised for sale, but 
being undisposed of, belong to the 
heir of the testator, though the 
trustees were to stand possessed of 
the proceeds as a fund of personal, 
and not real, estate, see Fitch v. 
We. (12 Jur. 646; 17 L. J. Ch. 
361; 1 L. C. 249—261). That 
money paid into Court under a local 
act of the same effect as the Lands 
Clauses Consolidation Act, continues 
to be real estate, sec lieg. v. Ha., 



(29 L. T. R. 49; 8 L. C. 
That a part reconversion is not al- 
ways an entire reconversion, es- 
pecially where the estates are of 
different tenures, see Meredith v. 
Vi. (5 W. R. 689; 4 L. C. 43). 
That land directed to be. sold is 
sometimes personal estate in the 
hands of the heir, see 4 L. C. 108). 
That the exercise, after a lessor^s 
death, of a lessee^s optioxf to pur- 
chase the fee is a conversion into 
personalty, see CoUingwood v. Ro. 
(3 Jur. N. S. 786 ; 4 L. C. 138, 206, 
207). That where on a direction 
by deed to convert there is a partial 
failure of purpose, the undisposed of 
proceeds result to the party as per- 
sonalty, see Clarke v. Fr. (6. W. R. 
886; 6L. C. 131). 

CONVEYAXCE. — ^Au instrument of 
alienation by which an interest or 
estate in lands and tenements is con- 
veyed' from one person to another. 
They are either of record or not of 
record ; and the latter are either at 
common law or by statute. The 
importance of conveyancing arises 
from the doctrine of law that all 
lands are holden by title (F. Bk. 
166, et seq. ; 1 St. C. 505, et seq., 
4th ed.). The principles upon which 
conveyances are framed, together 
with the rules applicable to the 
alienation or disposal of real pro- 
perty, constitute that branch or de- 
partment of the law popularly termed 
conveyancing; and the persons who 
confine their practice to this depart- 
ment are thence denominated con- 
veyancers, and are mostly barristers, 
though some are merely certificated 
conveyancers (44 G. 3, c. 98, a. 14 ; 
10 Ex. 293), taking out certificates 
like solicitors, and in effect acting 
and charging as such. There are 
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also certain counsel called the con- 
veyancing counsel of the Court of 
Chancery, who advise on titles 
coming before the Court (15 & 16 

V. c. 6.;, 8. 40). 

Conviction. — A conviction is 
either en an indictment or upon 
summary proceedings. The former 
is either by confession or by verdict 
(4 St. C. 500, 4th ed.). The latter 
is defined to be a record of the sum- 
mary proceedings upon any statute 
inflicting penalties before one or 
more justices of the peace, or other 
persons duly authorised, in a case 
where the offender has been con- 
victed and sentenced ; and consists, 
first, of a written information or 
charge against the defendant ; se- 
condly, of a summons or warrant 
upon such information, in order that 
the defendant may make his de- 
fence ; thirdly, his appearance or 
non-appearance ; fourthly, his de- 
fence or confession ; fifthly, the evi- 
dence against him in case he does 
not confess ; and sixthly, the judg- 
ment or adjudication. The course 
of proceedings upon summary con- 
victions in general has been regu- 
lated by the 11 & 12 V. c. 43 (see 
4 St. C. 398, et seq., 4th ed. ; F. 
Bk. 329, et seq.). 

Convocations. — Ecclesiastical 
assemblies, consisting of the repre- 
sentatives of the clergy of the re- 
spective provinces of Canterbury 
and York, convened for the pur- 
pose of consulting on ecclesiastical 
matters in time of Parliament (25 
H. 8, c. 19 ; 2 St. C. 533, 535, 4th 
ed.). 

Coparcenary. — ^An estate held 
in coparcenary is where lands of in- 



heritance descend firom an ancestor 
to two or more persons. It arises 
either by common law or particular 
custom. By common law as where 
a person seised in fee-sipaple or in 
fee-tail dies^ and his next heirs are 
two or more females, his daughters, 
sisters, aunts, cousins, or their re- 
presentatives, in this case they shall 
all inherit ; and these co-heirs are 
then called coparceners, or par- 
ceners only, though in some respects 
the law considers them as together 
making only one heir (3 B. & Cr. 
173). Coparceners by particular 
custom are where land descends, as 
in gavel-kind, to all the males in 
equal degree, as sons, brothers, un- 
cles, &c. (Co. Litt. 163 b. ; Vin. Ab. 
Parceners, 2 ; 1 St. C. 345, 4th ed. ; 
F. Bk. 155 ; as to descent of shares, 
see 14 Jur. 214; see further, 1 L. 
C. 52, 96 ; 3 Id. 243, 283). The 
possession of one coparcener is not 
now that of the others (3 & 4 W. 4, 
c. 27, s. 12 ; 3 Jur. 1101). 

Copyhold. — A copyhold estate 
is an estate the only visible title to 
which is the copy of the court rolls, 
which are made out by the steward 
of the manor on a tenant^s being 
admitted to any parcel of land or 
tenement belonging to the manor. 
Originally copyholders were but 
villeins who held at the mere will 
of the lord, who might dis^ssess 
them whenever he pleased; and 
they held this land upon villein ser- 
vices, such as to carry out dung, to 
hedge and ditch the lord^s demesnes, 
and such like. These villeins, how-» 
ever, in process of time came to 
enjoy their possessions without in- 
terruption in a regular course of 
descent, and the common law, 6f 
which custom is the life, now gave 
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tbem title to prescribe against their 
lords, and on performance of the 
same services, toxoid their lands, 
in spite of any determination of the 
lord*s will. For though in general 
they are still said to hold their es- 
tates at the will of the lord, yet it is 
such a will as is agreeable to the 
customs of the manor, which customs 
are preserved and evidenced by the 
rolls of the several courts baron, in 
which they are entered or kept on 
foot by the constant immemorial 
usage of the several manors in 
which the lands lie. And as such 
tenants had nothing to show for 
their estates but these customs and 
adntissions in pursuance of them, 
entered on these rolls, or the copies 
of such entries witnessed by the 
steward, they now began to be 
called teniEuits by copy of court roll, 
and their tenure itself a copyhold. 
Copyholds are parcel of the manor, 
in which they differ from freeholds, 
which are held of the manor (1 
Salk. 186). Sometimes the. term 
copyhold is taken in a wider sense 
than that mentioned above, and then 
includes ancient demesne (ante, pp. 
16, 17) and customary freehold (1 
St. C. 224, 622, 4th ed. ; F. Bk. 192). 

Copyhold Commissioners. — 
For the purpose of carrying into 
effect the provisions of the copyhold 
acts, certain persons have been ap- 
pointed commissioners : their style 
is " The Copyhold Conmiissionets," 
and any two of them form a board. 
They have an official seal, with 
which all their documents are to be 
stamped. There are also assistant 
commissioners and secretary (4 & 5 
V. c. 35, ss. 1—10 ; 14 & 15 V. c. 
53 ; 20 y. c. 8). Their duties relate 
to the enfranchisevient of copyholds 



and the commutation of rents, &c., 
thereof (1 L. C. 265, 266). 

Copyright. — ^The exclusive right 
which the law allows, an author of 
printing and publishing his own ori- 
ginal work. By the 5 & 6 V. c. 45 
(repealing previous statutes), the 
copyright of every book, pamphlet, 
map, sheet of music, &c., published 
in the lifetime of its author, is to 
endure for his natural life, and for 
seven years longer ; or if the seven 
years expire before the end of forty- 
two years from the time of publica- 
tion, then for a period of such forty- 
two years, an^ in case of posthu- 
mous works for forty-two years 
absolutely. No privilege of copy- 
right can, however, be claimed in 
any work of an immoral, blasphe- 
mous, seditious, or slanderous ten- 
dency (4 St. C. 34—42, 4th ed.; 
F. Bk. 199, 200 ; as to contributions 
to periodicals, see 2 L. C..73, 75, 
233). The work should be regis- 
tered at Stationers' Hall (3 L. C. 
185 ; 2 Id. 232, 233). As to mter- 
national copyright, see 2 L. C. 233 ; 
4 Id. 292. Copyright extends to 
engravings, ornamental designs, 
sculptures, &c. (2 L. C. 233; 4 L. d 
289—293). 

Coram non Judice. — When the 
judge of any court exceeds his ju- 
risdiction, the subject-matter with 
regard to which he has exercised 
such excess of jurisdiction, is said 
to be coram non judice. Thus in 
Coles's case (Sir W. Jones, 170), it 
was held, by the whole court, that 
if a justice does not pursue the form 
prescribed by the statute, the party 
need not bring a writ of error, be- 
cause all is void, and coram non 
judice (1 Si^ith's L. C. 380.) 
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COBONATORE EUOENPO. — Ttc 

name of a writ, which after the 
death or discharge of any coroner 
is directed to the 8herii9r oat of 
Chancery to call together the free- 
holders of the county, or district of 
a county, for the choice of a new 
coroner, and to certify into Chan- 
cery both the election and name of 
the party elected, and to give him 
his oath (2 St. C. 642, 4th ed. , 7 & 
8 V. c. 92, repealing 68 G. 3, c. 
95). 

CORONATORB EXONERANDO. — A 

writ for the removal- of a coroner, 
because he is engaged in other busi- 
ness, or is incapacitated by years or 
sickness or otherwise (1 Bl. C. 347 ; 
Exp. Pamell, 1 Jac. &-W. 451). 

Coroner. — An ancient officer at 
the common law, who has princi- 
paUy to do with pleas of the crown 
or such wherein the king is more 
immediately concerned. He is chosen 
by the freeholders at the county 
couH, and • is either for a whole 
county or for a district within a 
county (15 Jur. 558). In the cases 
of boroughs having separate courts 
of quarter sessions, the council ap- 
points the coroner for the borough. 
In the counties and districts the 
coroner ought to have an estate 
sufficient to maintain the dignity of 
his office, and to answer any fines 
that may be set upon him for his 
misbehaviour, &c. The office and 
power of a coroner are either judi- 
cial or ministerial, but principally 
judicial. This is in a great measure 
ascertained by statute 4 Edw. 1, de 
officio-coronatoris, and consists, first, 
in inquiring when toy person is 
slain, or dies suddenly, or in prison, 
concerning the manner of his death. 



And this must be super visum cor- 
poris, for if the body be not found 
the coroner cannot sit. He ntust 
also sit at the very place where the 
death happened ; and his inquiry is 
made by a jury from four, five, or 
six of the neighbouring townships 
over whom he is to preside.' If any 
be found guilty by this inquest of 
murder or other homicide, the co- 
roner is to commit them to prison 
for further trial ; or, in the case of 
manslaughter, may admit the • ac- 
cused to bail (22 & 23 Y. c. 33, s. 
1 ; 1 L. C. N. S. 247) ; and is also 
to inquire concerning their lands, 
goods, and chattels, which are for- 
feited thereby; but whether it be' 
homicide or not, he must inquire 
whether any deodand has accrued to 
the king, or the lord of the franchise, 
by this death ; and must certify the 
whole of this inquisition under his 
own seal and the seals of his jurors, , 
together with the evidence thereon, 
to the Court of Queen's Bench, or 
the next assizes. Another branch of 
his office is to inquire concerning 
shipwrecks, and certify whether 
wreck or not, and who is in posses- 
sion of the goods. Concerning trea- 
sure trove, he is also to inq^iire who . 
were the 'finders, and where it is, 
and whether any one be suspected of 
having found and coi^cealed a trea- 
sure (1 Bl. 348, 349 ; 2 St. C. 641 
—648, 4th ed. ; P. Bk. 87). • 

Corporation.— A corporation is 
defined to be an assembly and join- 
ing together of many into one fel- 
fow«hip or brotherhood, whereof one 
is the head or chief, and the rest are 
the body. They are also called bodies 
politic ar corporate, because they are 
incorporated, either by the sovis- 
reign's consent or by act of Parlia- 
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ment, t. e. made or united into one 
body. To illustrate this, let us con- 
sider the case of a college in either 
of our universities founded lid stu- 
dendum et orandum, for the encou- 
ragement and support of religion and 
learning. If thi» were a mere volun- 
tary assembly, the individuals that 
compose it might read, pray, study, 
and perform scholastic exercises to- 
gether, so long as they could agree 
to do so ; but they could neither 
frame nor receive any laws or rules 
of their conduct ; none at least which 
would have any binding force for 
want of a coeFcive ppwer to create 
a suifficient obligation. Neither could 
they be capable of retaining any pri- 
vileges or immunities ; for if such 
privileges be attacked, which of all 
this unconnected assembly has the 
right or ability to defend them ? And 
when they are dispersed by death or 
otherwise, how shall they transfer 
these advantages to another set of 
students equally unconnected as 
themselves? So also with regard 
to holding estates or other property, 
if land be granted for purposes of re- 
ligion or learning to twenty indivi- 
duals npjt incorporated, there is no 
legal way of continuing the property 
to any other persons for the same 
purposes, but by endless conveyances 
from one to another, as often as the 
hands are changed. But when they 
are consolidated and united into a 
corporation, they and their succes- 
sors are then considered as one per- 
son in law; as one person they have 
one will, which is collected from the 
sense of .the minority of the indivi- 
duals; this one will may establish 
rules and orders for the regulation 
of the whole, which are a sort of 
municipal laws of this little republic, 
or rules and statutes may be pre- 



acribed to it at its creation, wnich are 
then in the place of natural laws. 
The privileges and immunities, the 
estates and possessions of the corpo- 
ration, when once vested in them, 
will be for ever vested, without any 
new conveyance to new successprs ; 
for all the individual members that 
have existed from the foundation to 
the present iilme,, or that shall ever 
hereafter exist, * arji but one person 
in law, a person that never dio». 
The first division of corporations is 
into aggregate and sole. Corpora- 
tions aggregate consist of many per- 
sons united together into one society, 
and are kept up by a perpetual suc- 
cession of members, so as to con- 
tinue for ever ; of which kind are 
the mayor and commonalty of a city, 
the head and fellows of a college, 
the dean and chapter of a cathedral 
church. Corporations sole consist 
of one person only and his successors, 
in some particular station, who are 
incorporated by law, in order to 
give them some legal capacities and 
advantages, particularly that of per- 
petuity, which, in their natural per- 
sons, they could not have had. In 
this sense the sovereign is a sole 
corporation, so is a bishop, so are 
some deans and prebendaries distinct 
from their several chapters, and so 
is every parson and vicar. Another 
division of corporations, either sole 
or aggregate, is into ecclesiastical 
and lay. Ecclesiastical corporations 
are where the members that compose 
it are entirely spiritual persons, such 
as bishops, certain deans, parsons, 
and vicars, which are sole corpora- 
tions, and deans and chapters. Lay 
corporations are of two sorts, civil 
and eleemosynary. The civil are 
such as are erected for a variety of 
temporal purposes, as for the good 
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goTernment of a town or particular 
district, as a mayor and commonalty, 
bailiff or burgesses or tbe like 
(usually termed municipal corpora- 
tions), and some for the advancement 
and regulation of manufactures and 
commerce, as trading companies, 
with either limited or unlimited lia- 
bility (2 L. C. 80—84, 91 ; F. Bk. 
99 ; 4 L. C. 189—142 ; 3 Id. ITS- 
IT?), for ♦he better carrjring on of 
divers special purposes, as church- 
Wfurdcns for conservation of the goods 
of a parish (antey p. 127) ; the col- 
leges of physicians and of n^geons 
in London for the improvement of 
medical science ; the Royal Society 
for the advancement of natural know- 
ledge, &c. The eleemosynary sort 
are such as are constituted for the 
perpetual distribution of the free 
alms or bounty of the founder of 
them to such persons as he has 
directed. Of this kind are all hos- 
pitals for the maintenance of the 
poor, sick, and impotent, and all 
colleges, both in our universities and 
out of them ; but the universities of 
Oxford and Cambridge are not elee- 
mosynary corporations (Brow. R. P. 
St. 15; F. Bk. 95—101). One im- 
portant privilege of a corporation is 
that its members have no personal 
liability (see Finnis v. Yo., 6 W. R. 
577 ; 81 L. T. R. 163 ; 1 Bl. C. 467 
—471 ; 3 St. C. 123—130, 4th ed.). 

V 

Corruption of Blood. — One of 

the immediate consequences of at- 
tainder for .treason or murder (but 
not for other felonies) is corruption 
of blood, both upwards and down- 
wards; so. that such an attainted 
person caipot inherit lands or oiher- 
hereditaments &om .his ancestors, 
nor retain thos<e he.already^has, be- 
cause his blood is considered in laW 



to be corrupted (4 Bl. C. 388 ; F. 
Bk. 160, 351 ; ante, pp. 32, 33). 

Costs. — ^The expenses which are 
incurred either in the prosecuting pr 
the defending an action at law or 
suit in equity are called the costs. 
At common law, the costs follow the 
result of the action, except where 
the plaintiff ought to have sued in 
the county court, or, in general, 
where the verdict is under £20 (3 & 4 
V. c. 24), or where the defendant 
has been arrested, and held to special 
bail for a greater amount than is 
recovei'ed (43 G. 3, c. 46, s. 3), or 
where the defendant has been sum- 
moned in bankruptcy (12 & .13 Y. 
c. 106, s. 86 ; 15 Jur. 166), and in 
some other instances. In equity, 
the giving of costs is almost discre- 
ationry, or, at least, the courts are 
in the habit of looking at the circum- 
stances of each particular case before 
awarding costs: the grant or refusal 
is not, however, a merely capricious 
act (2 Dan. Ch. Pract. 1252, 1253, 
2nd ed.). Costs between attorney 
or solicitor and client are those 
which the client always pays his 
attorney or solicitor whether such 
client is successful or not, and over 
and above what the attorney gets 
from the opposing party in case of 
such party having lost the action. 
Costs between party and party are 
those which the defeated party pays 
to the successful one as a matter of 
course. In equity, costs as between 
solicitor and client are sometimes 
directed to be paid ; and, indeed, it 
is a general rule, that when personal 
representatives and other trustees 
a^e entitled to costs "out of the 
fund," such costs will be directed to 
be taxed as tietween solicitor and 
client (2 Russ. 93). And in «n 
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administration suit, where the fbnd is 
deficient, the plamtiff is allowed his 
costs as between solicitor and client 
out of the fund realised by lus exer- 
tions (2 Dan. Ch. Pract. 1315, 2ud 
ed.; Waldron v. Fr., 10 Hare, 
App. X.). 

Costs op the Day. — Whenever 
one of the parties in an action gives 
notice of his intention to proceed to 
trial at a specified time, and after 
having 'given such notice neglects 
so to do, or to countermand the no- 
tice within due tune, he is liable to 
pay to the other party (if he i^ 
peafed at the trial, 1 Jur. N. S. 688) 
such costs or expenses as he has been 
put to by reason of such notice, 
which costs are commonly called the 
costs of the day — ^t. e., the costs or 
expenses which have been incurred 
on liie day fixed for the triaL 
These costs usually consist of the 
expenses incurred by witnesses and 
others in coming to the place of 
trial, and such other expenses as 
have necessarily been incurred in 
preparing for 'trial on the specified 
day (Com. L. Pract. 1^; 6 Jur. 
561; IL. €.311). A side-bar rule 
may be drawn up on affidavit with- 
out motion (B. 6. H. T., 1853, 
pi. 39). 

CouNSBL. — A term firequently 
used to indicate barristers-at-law 
(see p. 50). 

Counsel's Signature. — ^In for- 
mer times the appearance of the 
parties to an action was actual and 
personal in open court, and the plead- 
ings consisted of an oral altercation 
in presence of the judges. But this 
could be carried on by none but 
regular advocates (with the excep- 



tion, as at the present day, of the 
party himself); and although the 
pleadings in an action are in the 
present day delivered in writing be- 
tween the parties out of court, yet 
they are still supposed to be deli- 
vered orally as of old (at least, for 
certain purposes), and till very 
lately when the pleadings contained 
any new affirmative matter, such as 
would' formerly have been put for- 
ward by counsel on behalf of his 
client, they required to bear the 
signature of some counsel, or, in the 
Court of Common Pleas, of some 
Serjeant (Will. Plead. 86; 2 Dowl. 
N. S. 226; Step, on PL 29); but 
by the C. L. P. Act, 1852, s. 85, the 
signature of counsel is tiot requisite 
to any pleading (22 L. J. C. P. 211). 
In equity, the signature of counsel 
is still required to pleadings, ^soch 
as the bill, demurrer, and answer, 
and plea, if not taken by commis- 
sioners (see 15 & 16 Y. c. 86, s. 21, 
abolishing commissions within the 
jurisdiction, ante, p. 142), and to 
some other documents (1 Dan. Ch. 
Pract. 45, 299, 545, 651, 697, 
2nd ed.). 

Count. — ^In common law plead- 
ings a section of a declaration is so 
called. Where a plaintiff has-several 
distinct causes of action, he is al- 
lowed to pursue them cumulatively 
in the same suit, subject to certain 
rules as to joining such demands 
only as are in the same rights (see 
Com. Law l?rac. 7). Thus, he may 
join a claim of debt . on bond with a 
claim of debt on simple contract, 
and pursue his remedy for both by 
the same action of debt. So, if 
several distinct trespasses have been 
committed, these may all form the 
subject of one declaration in tres- 
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pais; and though formerly other- - 
wise, a plamtiff may now join in the 
same suit a claim of debt, and a 
complaint of trespass, provided they 
are in the same, right (Com. L. 
Prac. 6, 7). Such different claims 
or complaints, when capable of being 
joined, constitute different parts or 
sections of the declaration ; and are 
known in pleading by the descrip- 
tion of several counts. The Plead. 
Rul. of T. T., 1863, provide that 
several counts on the same cause of 
action shaU not be allowed, and any 
violation of this rule may be remedied 
by application to the court or a judge 
(Com. L. Prac. 1\S), Some counts 
are termed the common counts (see 
Exam. Answ. 82, No. V.). The 
word count is also used in real ac- 
tions, as the name for the whole de- 
claration (Steph. Plead, p. 295, and 
appendix ; WiU. Plead. 100, 307). 

Counterpart. — Signifies little 
else than a copy of the original. 
Blackstone's definition of it is as 
follows: — ^When the several parts of 
an indenture are interchangeably 
executed by the several parties, that 
part ox copy which is executed by 
the grantor is usually called the 
original, and the rest are counter- 
parts, though of late it is most fre- 
quent for all the parties io execute 
every part ; which renders them all 
originals (2 Bl. C. 296; 1 St. C. 
4a3, 4th ed.). The counterpart of 
a deed is admissible as original or 
primary evidence against the party 
executing it, and those claiming 
under him, though no notice to pro- 
duce the other part has been given 
(Burleigh v. St., 6 T. R. 465 ; Paul 
y. Me., 5 M. & W. 309). 

Cx>tjKTiEs CoRPORATR. — ^Arc ccr-^ 



tain cities and towns, some with 
more, some with leaa territory an- 
nexed to them; to which, out of 
special grace and favour, the kings 
of England have granted the privi- 
lege to be counties of themselves, 
and not to be comprised in any other 
county, but to be governed by their 
own sheriffs and other magistrates, 
so that no officers of the county at 
large have any power to intermeddle 
therein. Such are London, York, 
Bristol, and many others (1 Bl. C. 
113 ; 1 St. C. 133, 4th ed. ; see 38 
G. 3, c. 52 ; 2 W. 4, c. 45, s. 17 ; 6 
& 6 Id. c. 76, ss. 61, 109). 

Counties Paultine, so ealled 
a palatio ; because the owners there- 
of (the Earl of Chester, the Bishop 
of Durham, and the Duke of Lan- 
caster) had therem jura regalia, as 
fully as the King had .in his palace. 
They might pardon treasons, mur- 
ders, and felonies ; they appointed 
all judges and justices of the peace, 
all writs and indictments ran in 
their names, as in other counties in 
the King's ; and all offences were 
said to be done against their peace, 
ahd not, as in other places, contra 
pacem domini regis (1 Bl. C. 117). 
Chester has now ceased to be « 
county palatine, and the courts of 
the remaining counties have been 
remodelled (1 St. C. 130, 4th ed. ; 
F. Bk. 368). Writs of capias and 
of execution out of the common law 
courts need not now be directed to the 
chancellors of the counties palatine 
(C. L. P. Act, 1852, s. 121 ; Com. 
L. Pract. 239). Records of the 
superior courts of common law are 
now brought to trial and entered 
and disposed of in counties palatine 
in the same manner as in other 
counties (C. L. P. Act, 1858, a. 
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103). And several other of the 
proyisionB of that act are, by s. 229,. 
to apply to counties palatine, with 
the requisite modifications. 

CoumrRY. — Is in law frequently 
used to signify a ^' jury of the coun- 
try." Thus it is laid down with re- 
gard to any matter of law, *^that the 
country shall not inquire of it, but 
it ought to be adjudged by the court ^* 
(9 Rep. 25 a.). Formerly, pleas 
concluded either with a verification 
or to the ** country,*^ but this is not 
now necessary (C. L. P. Act, 1862, 
s. 67). 

Country Cause. — A cause in 
which the venue is laid in any other 
county than in London or Middlesex, 
is so termed, in contradistinction to 
a cause in which the venue is laid in 
London or Middlesex, and which is 
termed a town cause (Lush, 8C7). 
Formerly, a longer time was in 
general given for taking steps in 
country causes, but this distinction 
is abolished in most if not all cases. 

Court Baron.— The court baron 
is a court incident to every manor in 
the kingdom, and is held by the 
steward of the manor, and is of two 
natures ; the one a customary court, 
appertaining entirely to copyholders, 
in which their estates are transferred 
by surrender and admittance, and 
other matters transacted relative to 
copyhold property ; the other a 
court of common law, which is the 
freeholders* court, but is now, how- 
ever, seldom held (3 Bl. C. 33 ; 3 
St. C. 376, 4th ed.). 

Courts Christian. — ^The various 
species of ecclesiastical courts which 
take cognisance of religious and 



ecclesiastical matters, are called 
courts christian (curie Christiani- 
tatis), as distinguished from the civil 
courts (8 Bl. C. 64 ; 3 St. C. 423, 
4th ed.). 

Courts EcclesiasticaL — The 
ecclesiastical courts are those which 
are held by the sovereign's authority, 
as supreme head of the church, 
for the consideration of matters chief- 
ly relating to religion. The causes 
till lately cognisable in these courts 
were of three sorts, pecuniary, matri- 
monial, and testamentary. The juris- 
diction in matrimonial and testa- 
mentary causes has been transferred 
to the "Court fur Divorce and 
Matrimonial Causes, '* and the " Court 
of Proba!e*' (see F. Bk. 362, 363 ; 20 
& 21 V. cc. 77, 86; 22 & 23 V. c. 
61 ; 1 L, C. N. S. 368). Pecuniary 
causes are such as arise either from 
the withholding ecclesiastical dues, 
or the doing or neglecting some act 
relating to the church, whereby 
some damage accrues to the plaintiff. 
The various species of ecclesiastical 
courts are as follow : — 

1. The Archdeacon's Court is the 
most inferior court in the whole ec- 
clesiastical polity. It is held in the 
archdeacon's absence, before a judge 
appointed by himself, and called his 
official ; and its jurisdiction is some- 
times in concurrence with, sometimes 
in exclusion of, the bishop's court of 
the diocese (p. 24). 

2. The Consistory Court. See 
ante, p. 166. 

3. The Court of Arthes. See 
ante, p. 24. 

4. The Court of Peculiars is a 
branch of and annexed to the Court 
of Arches. It has jurisdiction over 
all those parishes dispersed through 
the province of Canterbury, in the 
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midil of other diocete>, which ^re 
exempt from the ordinary'! jnriadic- 
tion, and sul^ect to the metropolitan 
only. All ecdesiastical causei arising 
wiUiin these peculiar or exempt 
jiiriadictiona are originally cognisable 
by this c&urt (3 St C. 424, 425, 4th 
ed. ; 4 Jar. 937; F. Bk. 366). 

Court Leet. — This is a court of 
reoord held once in every year within 
a particular hundred, lordship, or 
jnanor, before the steward of the 
leet, for the preservation of peace, 
and the chastisement of diyers minute 
offences (4 BL C. 273 ; 4 St. C. 386, 
4th ed. ; F. Bk. 376). 

CouKT Mabtial. — A military 
court authorised by the annual 
Mutiny Act for trying and punishing 
the military offences of soldiers in 
tlie army (2 St. C. 596, 4th ed.). 

Court of Fie-poudrb.— A court 
formerly held in fairs, to do justice 
to buyers and sellers, and for the 
redress of disorders committed there- 
in (8 Bl. C. 33, 34 ; Bae. Abr. Court 
ofFie-poudre). 

Courts at WBaTMiN8TKR.-rThe 
superior courts both of law and 
equity, have for several centuries 
been held (a few necessary removals 
in times of the plague excepted) in 
thepalace of Westminster only. The 
courts of equity, however, sit at 
Westminster on the first day of term 
only (in fiict, only when the chan- 
cellor gives a bresJcfast to the judges 
on the opening of the terms) ; at other 
times they sit in courts provided for 
the purpose in or near Lincoln*s-inn. 

Courts of Record.— Some courts 
are of record, others not of record : 



a very important distinction, especi- 
ally as to the punishment of con- 
tempts, and the effect of their de- 
cisions. Every court of record has 
authority to fine and imprison for 
contempt; but it is otherwise with 
those courts which are not of record, 
unless by statute (Bacon's Abr. 
Courts, E. ; 5 B. & Aid. 337, 894; 3 
B. & C. 449). Nothing can be 
averred against a record, nor can any 
pnx^ be adduced to contradict it : 
the record is its own proof; on any 
question arising as to the proceedings 
of courts not of record, it must be 
decided by a jury (Co. Litt. 260 ; 
3 Bl. C. 24 ; 3 St. C. 364, 365, 4th> 
ed.). 

Courts of the UNrvERfirnEa. — 
The chancellors* courts in the two 
universities of England (though as 
to Cambridge this is restricted by the 
19 & 20 V. c. xvii. ; 3 St. C. 441, n. 
4th ed.) ei\joy the sole jurisdiction, 
in exclusion of tiie king's courts, 
over all civil actions and -suits what- 
soever, when a scholar or privileged 
person is one of the parties ; eiDcept- 
ing in such cases where the right of 
freehold is concerned. These privi- 
leges were granted in order that 
the students might not be distracted 
from their studies by legal process 
from distant courts and other fo- 
rensic avocations. « And these courts 
are at liberty to try and determine 
either according to the common law 
of the land, or according to their 
om local' customs, at their discre- 
tion (3 Bl. C. 83 ; 3 St. C. 585, 4th 
ed.). 

Covenant. — ^A covenant is a kind 
of promise, contained in a deed, to 
do a direct act, or to omit one ; and 
is a species of express contract, £he 
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violation or breach of which is a 
civil injury. The person who makes 
such a covenant is termed the cove- 
nantor, and he with whom it is 
made the covenantee. When the 
covenantor covenants for himself 
and his heirs, it is sometimes called 
a covenant real, and descends upon 
the heirs, who are bound to perform 
it to the extent of assets descended ; 
when he covenants for his executors 
and administrators, it is said to be a 
personal covenant, and binds his 
personal representatives, which it 
would do if the words *' executors 
and administrators^^ were omitted, 
for they are implied (Com. L. Princ. 
97, 144, 268). Covenants are also 
said to be express or implied; ex- 
press, when they are literally ex- 
pressed or inserted in the deed; 
implied, when not inserted or ex- 
pressed in the deed, but which the 
law implies as a matter of course ; 
as if A. demise a house and land 
to B. for a certain term of years, 
and in the lease creating such de- 
mise there is no covenant on the part 
of A. that B. shall ev^oy the pre- 
mises quietly during tiie term; in 
this case the law very justly sup- 
poses that although A. has not for- 
mally entered into such a covenant, 
yet that, it must or ought to be his 
intention to permit B. to quietly 
eajoy the premises demised to him, 
and ' therdbre it considers such a 
covenant on the part of A. as im- 
plied (3 Bl. C. 156; see further 
Com. L. Princ. 24). CoVenancs 
are said to run with the land when 
they affect or are intimately attached 
to the thing granted, as a covenant 
to repair, to pay rent, &c., and such 
covenants in a lease bind not only 
the lessee, but his assignee also (2 
Chitty's Bl. 303, n. 16 ; Com. L. 



Princpp. 252— 259). The subject of 
covenants has been so fully noticed 
in Com. L. Princ. 244— -285, that it 
is thought best to refer the reader 
thereto. 

Covenant to stand ssiskd to 
USES. — A species of conveyance by 
which a man seised of lands cove- 
nants in consideration of blood or 
marriage that he will stand seised of 
the same to the use of his child, 
wife, or kinsman, for life, in tail, or 
in fee (2 BL C. 338 ; F. Bk. 178, 
179 ; 8 L. C. 166, 167 ; 20 L. J. 
C. P. : 



Coverture. — ^By marriage the 
husband and wife become for most 
purposes one person in law — t. «., 
the very being or legal existence 
of the woman is suspended during 
the marriage, or at least b incorpo- 
rated and consolidated into that of 
her husband, under whose protec- 
tion she performs every thing ; and 
she is called a feme covert ; is said 
to be covert baron, i. e., under the 
protection and influence of her hus- 
band or baron; and her condition 
during her marriage is called her 
coverture (1 Bl. C. 442, 444 ; 2 St. 
C. 273, et seq., 4th ed. ; F. Mt. 109— 
111). 

Covin.— A deceitful compact or 
agreement to the prejudice or in- 
jury of any person (Com. Dig. tit. 
Covin). The term is usually used 
in connection with fraud : as ** Fraud 
and Covin :^* as to a plea thereof 
and the evidence to support, see 
5 Jur. 1010. 

Creation op Estates. — An es- 
tate is said to be created when an 
interest in lands is called into exi^t- 
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ence by the operation of some as- 
Boranee, convejaace, or other legal 
mstmmeiit. Thus, if A. grant a 
lease of lands to B. for seren years, 
an estate for years would be said to 
be created by the operation of the 
instrument of demise ; that is to say, 
it would be called into existence by 
the grantor, through the agency of 
the lease or demise, in the same way 
that an obligation may be said to be 
created on the part of one who pro- 
.mises to do a given act, through the 
force or operation of the promise. 
Where an existing estate is dealt 
with, it is, if a chattel interest, saia 
to be assigned ; if for a greater in- 
terest, transferred or granted— 
though the fee simple can scarcely 
be said to be granted. In the crea- 
tion of different estates t>r interests, 
different words are required to be 
us^d descriptive of the nature and 
extent of the estate or interest to be 
created. Thus, a conveyance to the 
use of A. and his heirs, creates or 
rather transfers an estate in fee 
simple, or, in other words, imparts 
or rather transfers to A. the absolute 
property in the lands conveyed. If 
the words heirs of his body, it would 
be only an estate in tail general, so 
that any heir of his body might in- 
herit. 

Grimes. — ^Wrongs are divisible 
into two sorts, namely, civil injuries 
and crimes. The distinction be- 
tween a crime and a civil injury is, 
that the former is a breach and vio- 
lation of the rights and duties consi- 
, dered with reference to the whole 
cominunity, considered as such, in 
its social aggregate capacity ; where- 
as the latter is an infringement or 
privation of the rights considered 
with reference to individuals merely 



in their individual capacity (4 Bl. 
C. 4 ; 3 St. C. 834, 4th ed. ; F. Bk. 
292). 

Cropt. — ^A word frequently in- 
.serted in CGnve3rance3 of land, and 
signifying a small enclosed close ad- 
joining to a dwelling-house. 

Cross- Action. — ^Where A.having 
brought an action against B., B. 
brings an action against A. upon the 
same subject-matter, or arising out 
of the same transaction, this second 
action is called a cross-action. The 
law endeavours as much as possible 
to avoid the necessity of cross- 
actions, preventing circuity of ac- 
tions (p. 129), and in particular the 
legislature has, by the statutes of 
set' off, given in many cases a de- 
fence in respect of what must other- 
wise have been the subject of a cross- 
action. Even now, cross-actions are 
spmetimes necessary to insure justice 
to both parties ; as in the case of a 
contract in which neither of the con- 
tractors IS subjected to any condi- 
tion precedent (p. 151) to his right 
' to enforce performance by the other 
of his part; but the promises on 
each side are independent of what is 
to be done upon the other. In such 
a case the non-performance of the 
plaintiff*s promises would be no de- 
fence to an action for the non-per- 
formance of the defendant's, whose 
sole remedy, therefore, against the 
plaintiff is by a cross-action (Smith's 
L.'C. 4—16 ; ante, p. 151). 

Gross Bill. — ^In general when 
discovery from the plaintiff, either 
concerning matters of fact or th^ 
contents of documents, became ne- 
cessary to enable a defendant to a 
suit to complete his defence to a 
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case sought to be established against 
him, he could only obtain such dis- 
covery by means of a cross bill. It 
is true, indeed, that the Evidence 
Act (14 & 15 v. c. 99, 8. 8) enables 
a defendant to examine the plaintiff, 
but this is only, in fact, as a witness, 
and subject to the same rules. The 
15 & 16 y. c. 86, s. 19, enables a 
defendant requiring a discovery from 
the plaintiff to a suit instead of filing 
a cross bill of discovery, to file in- 
terrogatories for the examination of 
the plaintiff. On a copy being de- 
livered, the plaintiff mu^t answer 
the interrogatories, in like manner 
and Mrithin such time as if they had 
been contained in a bill of discovery, 
and he had appeared thereto on the 
day of the filing thereof. The an- 
swers to such interrogatories may 
be excepted to for scandal or in- 
sufficiency. A defendant may, if he 
please, file a cross bill of discovery, 
instead of interrogatories. The sta^ 
tute enacts that it shall be lawful 
for any defendant in any suit, but 
where 4^e defendant is required to 
answer, not until after h^ shall have 
put in a sufficient answer to the bill, 
and without filing any cross bill of 
discovery, to file in the record office 
of the court interrogatories for the 
examination of the plaintiff, to which 
shall be prefixed a concise statenient 
of the subjects on which a discovery 
is sought, and to deliver a copy of 
such interrogatories to the plaintiff 
or his solicitor; and such plaintiff 
shall be bound to answer such in- 
terrogatories, in like manner as if 
the same had been contained in a 
bill of discovery filed by the de- 
fendant against him on the day when 
such interrogatories shall have been 
filed, and as if the defendant to such 
bill of discovery bad on the same 



day duly appeared; and the prac- 
tice of the court with reference to 
excepting to answers for insuffici- 
ency, or for scandal, shall extend 
and be applicable to answers put in 
to such interrogatories ; provided 
that in determining the materiality 
or relevancy of any such answer, or 
of any exception thereto, the Court 
is to have regard to the statements 
contained in the original bill, and in 
the answer which may have been 
put in thereto by the defendant ex- 
hibiting such interrogatories for the 
examination of the plaintiff: pro- 
vided also, that a defendant, if he 
shall think fit so to do, may exhibit 
a cross bill of discovery against the 
plaintiff, instead of filing interroga- 
tories for his examination. It will 
be seen that a defendant required to 
answer the original bill, is not to 
file interrogatories until after he has 
put in a sufficient answer to theliill ; 
now an answer is not considered 
sufficient, though not excepted to, 
until six weeks after the filing there- 
of, from which the vacations are to 
be excluded (Cons. ord. H. T. 1860, 
xvi, r. 6). As a plaintiff has sixteen 
days after service of a copy of the 
bUl (Cons. ord. H. T. 1860, xi, r. 2) 
to file interrogatories ^nr the exami- 
nation of the defendant, no interroga- 
tories under the above 19th section 
can be filed, until after that time, as 
not till then can it be ascertained 
that the defendant will not be re- 
quired to answer the bill. There is 
no time limited for the filing of the 
defendant's interrogatories, nor for 
the delivery thereof, though it is 
otherwise Mrith the plaintiff's inter- 
rogatories. 

Crossed Cheques. — The title 
^* Cheque" having been acoiden- 
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tally omitted in its proper place, the 
deficiency is now supplied. A cheque 
on a banker is in legal effect an in- 
land bill of exchange payable on 
demand. It is consequently sub- 
ject, in general, to the rules which 
regulate the rights and liabilities of 
parties to bills of exchange (Byles 
on Bills, 6th ed. p. 10). The payee 
may, upon the non-payment by the 
banker, sue the drawer for the 
amount, and to entitle him to do so, 
he is not in general bound to pre- 
sent the cheque at the bank within 
any given time. It has been said 
that it may be presented at any 
time, within six years (see Robinson 
V. Ha., 9 Q. B. R. 52 ; 15 L. J. Q. 
B. 377). In case, however, of t^ 
failure of the banker, and the non- 
payment of the cheque on that ac- 
count, it is necessary to entitle the 
holder to sue the drawer, that the 
cheque should be presented for pay^ 
ment immediately. If the payee 
live in the same place as the banker, 
he roust present the cheque on the 
same or the following day ; if he do 
not live in the same place, he must 
cause it to be presented on or before 
the third day. Where the cheque 
is circulated from hand to hand, the 
liability of the drawer, in case of the 
&ilnre of the bank, cannot, it seems, 
be enlarged by that circumstance ; 
and therefore, in order to charge 
him if the bank fail, the cheque, in 
whose hands soever it be, must be 
presented within the period within 
which the payee or first holder must 
have presented it ; but as against the 
party transferring the cheque to the 
holder, it it sufficient, whatever be 
the date of the cheque, to present it 
or forward it for presentment on the 
day next after the transfer (Byles 
on Bills, 6th ed. p. 15). The prac- 



tice of crosnng cheques with the 
name of a banker was discussed in 
Bellamy v. Ma. (7 Ex. 389), and it 
was held that such crossing does not 
restrain the negotiability of a cheque 
payable to bearer, but is only to 
secure, as far as possible, payment 
to bona fide holders; and if the 
banker were to pay such draft to 
anyone who presents, except through 
$ome banker, it would be evidence of 
negligence as between him and hia 
customer. In Carlon v. Ir. (5 El. 
& Bl. 765) this ruling was recog- 
nised. In Simmonds v. Ta. (2 Jur. 
N. S. 1805) it was held, that the 
crossing formed no part of the 
cheque ; and, if erased before pre- 
sentment to the banker, the latter 
wjbB justified in paying it, though the 
presenter was not a banker (4 L. C. 
109, 239 ; 5 Id. 12). Since these 
decisions, the 19 & 20 Y. c. 25, has 
enacted, that, whenever a cheque or 
draft on any banker, payable to 
bearer or to order on demand, shall 
be issued, crossed with the name of 
a banker, or with two transverse 
lines with the words *' and com- 
pany,*' or with the abbreviation 
thereof, such crossing shall be deem- 
ed a material part of the cheque or 
draft, and except as mentioned, shall 
not be obliterated, or added to, or 
altered by any person whomsoever 
after the issuing thereof, and the 
banker upon whom such cheque or 
draft shaU be drawn shall not pay 
such cheque or draft to any other 
than the banker Mrith whose name 
such cheque or draft shall be crossed, 
or if the same be crossed without a 
banker^s name, to any other than a 
banker. Whenever any such cheque 
or draft shall have been issued lui- 
crossed, or shall be crossed with the 
words " and company," or any ab- 
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breviation thereof, and without the 
name of any banker, any lawful 
owner of any such cheque or draft, 
while the same remains so uncross- 
ed, or crossed with the words ** and 
company,*' or any abb'-'viation 
thereof, without the name of any 
banker, may cross the same with 
the name of a banker ; and when- 
ever any such cheque or draft shall 
be uncrossed, aiiy such lawful holder 
may cross the same with the words 
** and company,** or any abbreviation 
thereof, with or Mrithout the name of 
a banker, and any such crossing 
shall be deemed a material part of 
the cheque or draft, and shall not be 
obliterated, or added to, or altered 
by any person whatsoever, after the 
making thereof; and the banker upon 
whom such cheque or draft shall be 
drawn, shall not pay such cheque or 
draft to any other than a Jbanker, 
with whose name the cheque or draft 
shall be so crossed. Furtht. the 
act declares that persons obliterating 
or altering the crossing with intent 
to defraud shall be deemed guilty of 
felony. Bankers are not to be re- 
sponsible for paying a cheque which 
does not plainly appear to have 
been crossed or altered. The word 
«« banker" is to include p ly' person, 
corporation, or joint-stock companies 
acting as bankers. On this statute 
it is observed in the last edit, of 
Roscoe's Ev. (p. 290) " It might 
seem that this provision is a de- 
claratory one ; but it may, perhaps, 
be considered as extending the 
former practice to cheques payable 
* to order,' and as prohibiting pay- 
ment except through a banker ; 
whereas before the act, the banker 
was justified in paying the bearer 
in person, if he were a rightfVd 
owner." 



Gross Demands. — These arise 
where one man against whom a de- 
mand is made by another, in his 
turn makes a demand against that 
other, and of such cross demand a 
set-off is in law the most fiimiliar 
instance, a set-off being a statutory 
right of balancing mutual debts be- 
tween the plaintiff and defendant in 
an action (1 Chit. PL 596). 

Crown Cases Reserved. — ^By 
the 11 & 12 y. c. 78, difficult ques- 
tions of law arising on criminal 
trials may be reserved for the con- 
fflderation of the judges : these are 
called crown cases reserved, and the 
court is termed the Court of Crimi- 
nal Appeal, as to which see ante, 
pp. 92—96. 

Crown Court.— Is the court in 
which the crown or criminal busi- 
ness of the assizes is transacted. 

Crown Debts.— Debts due to 
the crown. In the payment of debts 
by an executor or administrator, these 
claim the precedence to all other 
debts, prior or jBubsequent ; but the 
debts so privileged are confined to 
such as are due by matter of record 
or specialty (2 Wms. Ex. 798; 6 
Jarm. Conv. 64 f., 79, Sw.). As to 
purchasers or mortgagees,* crown 
delbts to obtain priority must be re- 
gistered and re-registered every five 
years (2 & 3 V. c. 11, s. 8; 22 & 
23 V. c. 35, s. 22 ; 1 L. C. N. S. 
323, 328, 329). The last act ex- 
tends to creditors. 

Crown Law. — That part of the 
law which is applicable to criminal 
matters (Com. Dig. tit. Ley A.). 

Crown OffxCe. — An office of the 
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Court of Queen's Bench. In this 
office are exhibited informations for 
crimes and misdemeanors. The 6 
& 7 V. c. 20, threw the court open 
to attorneys, and abolished sereral 
of the offices. 

Crown Paper. — A paper con- 
taining the list of cases on the 
Crown side which await the hearing 
or decision of the Court of Queen's 
Bench ; it includes all cases arising 
from informations quo warranto, 
criminal informations, criminal cases 
brought up from inferior courts by 
writ of certiorari, and cases from the 
sessions (Bagley's Pr. 559). 

Crowk Side is the side or depart- 
ment of the assize court, in which 
the criminal business is disposed 
of. 

Crown Solicitor. — ^The solicitor 
to the Treasury acts, in state prose- 
cutions, as solicitor for the Crown in 
preparing the prosecution. 

Cum Testament© Annbxo. — 
Where a deceased person has made 
a will, but without naming any exe- 
cutor, or has named incapable per- 
sons; or where the executors ap- 
pointed refuse to act, or die intes- 
tate, or under 20 & 21 V. c. 77, s. 
73 ; in any of these cases the admi- 
nistration cum testamento annexo 
(with the will annexed) must be 
granted to some other person, in the 
choice of whom the residuary le- 
gatee is preferred to the next of kin 
(1 Wms. Exors. 348 ; Coote's Prob. 
44, 2nd ed.). 

Cumulative Legacy. — Legacies 
are said to be cumulative as contra- 
distinf^uishcd Ironi buch as are merelv 



repeated. Where the testator has 
twice bequeathed a legacy to the 
same person, it becomes a question 
whether the legatee be entitled to 
both, t. 0., whether the second legacy 
shall be regarded as a repetition 
merely of the prior bequest, or as 
an additional bounty and cumulatire 
to the other's benefit. On this point 
the intention of the testator is the 
rule of construction (2 Wms. Exors. 
1020; 1 L. C. N. S. 804; 5 Bac. 
Abr. 141, 7th ed.). As Sir J. Wi- 
gram stated in Lee v. Pa. (8 Jur. 
706), " The tendency of all the mo- 
dem decisions has been in &your of 
cumulation. The gifts being by dif- 
ferent instruments, are prim& facie 
cumulative. The gifts are several, 
and effect must, primft facie, be given 
to each gift; for that reason they 
are held, prim& fade, to be cumula- 
tive.'* No extrinsic evidence is ad- 
missible to prove that the two lega- 
ciei^Were not intended (lb.). 

Cur. Adv. Vult. — An abbrevia- 
tion of Curia advisari vult 

Curates. — By this term is usu- 
ally intended die temporary mi- 
nisters employed by the rector or 
vicar; but there is another class, 
termed perpetual curates (F. Bk. 
76, 77 ; 17 L. J. Q. B. 366 ; 13 Jur. 
793 : 3 & 4 V. c. 113). That a per- 
petual curate is capable of holding 
lands in fee, see 13 Jur. 793 ; as to 
the difference between a perpetual 
curate and a vicar, see Ibid. 

Curator. — In the Roman laws 
was the same as the committee of 
an infant's estate is in our law ; the 
guardian performing with us the 
office both of tutor and curator of * 
the Roman laws (1 Bl. C. 460). 
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Curb by Verdict. — Afler a 
cause has been sent down to trial, 
the trial had, and the verdict given, 
the courts overlook defects, in the 
^statement of a title, which would be 
fatal on a demurrer, or if taken at 
an earlier period. This is what is 
meant by the term to cure by ver- 
dict ; and the reason of it is, that 
the courts presume, that all circum- 
stances necessary in form or sub- 
stance to complete a title imperfectly 
stated, were proved before the ver- 
dict was given; which reason ex- 
plains the limitation laid down as to 
the effect of the verdict, viz., that it 
cures the statement of a title de- 
fectively spt out, but not of a de- 
fective title ; for where the plaintiff 
totally omits to state his title or 
cause of action, it need not be proved 
at the trial, and therefore there is 
no room for presumption (1 Smith's 
L. C. 888 ; 1 Wms. Saund. 227, 228, 
n. 1; Will. Plead. 189). By the 
C. L. P. Act, 1852, ss. 50, 51, no 
judgment is to be arrested, stayed, 
or reversed for any imperfection, 
defect in, or lack of form (ante, p. 
26). 

Curia Adyisari Yult. — The 
courts sometimes take time to deli- 
berate before giving judgment when 
the point before them is one of diiE- 
culty. This suspension of judgment 
w^as usually signified by the entry 
of the words " curia advisari vult," 
meaning that they wish to take 
time to consider ; but by II. G. T. 
T., 1858, p. 31, no entry of " curia 
-advisari vult" is to be maJe upon 
any record or roll whatever, or in 
the pleadings. 

CuRTKSY OF England. — When 
a man marries a woman seised of an 



estate of inheritance, t. e, of lands 
and tenements in fee simple, or fee 
tail, and has by her issue bom alive,- 
which was capable of inheriting her 
estate ; in this case he shall, on the 
death of his wife,. hold the lands for 
his life as tenant by the curtesy of 
England (Litt. 85, 52; 2 Bl. C. 
126). In the case of gavelkind 
lands the husband has but a moiety, 
but then the birth of issue is not a 
pre-requisite. There is no curtesy 
of copyholds without a special cus- 
tom. The husband was always en- 
titled to curtesy of a trust or equity 
of redemption (see Litt. s. 35, and 
note). As to 'the effect of the In- 
heritance Act, see Litt. s. 52, and 
note ; 10 Jur. 115 ; 9 Id. pt. 2, p. 
94. 

CuRTiiiAGE. — A piece of gromid 
lying near and belonging to a 
dwelling house, as a court-yard, or 
the like. 

Custom. — Is a law not written, 
established by long usage and con- 
sent. Customs are either general 
or particular ; general customs are 
the universal rule of the whole 
kingdom, and form the common law 
in its stricter and more usual sig- 
nification : particular customs are 
those which for the most part affect 
only the inhabitants of particular 
districts, such as gavelkind in Kent, 
and the like. We must refer the 
reader for further information to F. 
Bk. pp. 2—13. 

Customs of London. — These 
are particular customs relating to the 
government of the city of London, 
and also to trade, apprentices, wi- 
dows, orphans, &c. They differ from 
all others in pohit of trial, for if the 
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existence of flie custom be brought 
in question, it shall not be tried by a 
jury, but by certificate from the lord 
mayor and aldeilnen by the mouth 
of their recorder, unless it be such a 
custom as the corporation is itself 
interested in, as a right of taking 
toll, &C., for then the law does not 
permit them to certify on their own 
behalf (1 BL C. 76). Some of the 
customs of London, including the 
distribution of the property of free- 
men 'dying intestate, have been ab- 
rogated (see F. Bk. 7, 8 ; 19 & 20 
V. c. 94; 8 L. C. 178, 240, 
262). 

GcsTOM OF Mebchakts. — ^A par- 
ticular system of customs, originally 
different from the gederal rules of 
the common law, yet now engrafted 
into and become part of it, being 
allowed for the benefit of trade to 
be of the utmost validity in all com- 
mercial transactions, it being a 
maxim of law cuilibet in sua arte 
credendum est (see Maxims). This 
lex mercatoria or custom of mer- 
• chants comprehends the laws re- 
lating to bills of exchange, hens, 
mercantile contracts, sale, purchase, 
and barter of goods, freight, insu- 
rance, &c. (l Chit. Bl. 76, and note 
.9 ; F. Bk. 8). 

Customary Freeholds. — This 
is a tenure by which tenants hold 
their estates according to the custom 
of the manor, but not at the will of 
the lord. A copyhold tenant is so 
called because he holds his estate 
by copy of court roll at the will of 
the lord according to the custom of 
the manor (pp. 164, 165); and al- 
though a distinction exists between 
a copyholder and a customary free- 
holder, namely, that tlie latter does 



,not like the former hold at the will 
of the lord, yet they both agree in 
substance and kind of tenure, C «., 
by custom and continuance of time 
(2 Bla. C. 148; 1 St. C. 226, 4th 
ed. ; Burt. Comp. pL 1283, 1287). 
In some instances a bargain and sale 
is employed instead of a surrender 
(4 Ea. 271 ; Bort. pi. 1283). 

CusTOs RoTULORUM. — ^A Special 
oflScer to whose custody the records 
or rolls of the sessions are com- 
mitted; he is always a justice of the 
quorum, and is usually selected 
either for his skill or credit ; his 
nomination is by the sorereign^s 
sign manual, and to him the nomi- 
nation of the clerk of the peace be- 
longs, which office he is expressly 
forbidden to sell for mon^ (37 H. 8, 
c. 1; 4 Bl. C. 272; 4 St. C. 884, 
4th ed. ; ante, p. 134). 

Cy-prbs.— This term means ** as 
near as *' — a kind of approximation 
— and is applied to cases of charities, 
perpetuities, and powers. Thus, 
when the donee of a power has by 
will endeavoured to do that which 
he cannot legally do, the courts have 
endeavoured, by cutting .out the 
particular direction which is iUegal, 
to give such estates to the parties 
as will carry out what is termed the 
general intent, but this is not appli- 
cable to personal estate (TudI Real 
Prop. 311). So in cases where an 
attempt is made to create a per- 
petuity — ^t. e., to limit the estate to 
several successive lives in futuro, 
there is a material difference between 
a deed and a will ; for in the case of 
a deed all the limitations are totally 
void ; but in the case of a will, the 
courts do not, if they can possibly 
avoid it, construe the devise to be 
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utterly void, but explain the will ' 
in such a manner as to carry the 
testator^s intention into effect, as far 
as the rules respecting perpetuities 
will allow, which is called a con- 
struction cy-pr6s (6 Cru. Dig. 165 ; 
Tud. R. Prop. 383). As to charitiea 
where a testator has manifested a 
general intention to give to charity, 
the failure of the particular mode in 
which the charity is to be effectuated 
will not be allowed to destroy the 
charity : if the substantial intention 
is charity, the law vnll substitute 
another mode of devoting the pro- 
perty to charitable purposes (Tud. 
R. Prop. 439, 440). 

Damaors. — ^A compensation and 
satisfaction given to a man by a jury 
for some injury by him sustained ; 
as for a battery, for an imprison- 
ment, for slander, or for trespass 
(2 Bl. C. 438). The measure of 
damages is a point frequently arising, 
and upon which there is a good 
American work by Mr. .Sedgwick 
(see 1 L. C. 15 ; 3 Id. 259, 298 ; 
4Id. 89, 120, 881). 

Damagk-feasant.— One of the 
injuries for which a distress may be 
bad, is where a man finds the beasts 
(see 2 El. & B. 793) of a stranger 
wandering in his grounds, damage 
feasant — t. c, doing him hurt or 
damage, by treading down his grass 
or the like, in which case (if the 
beasts have not entered through de- 
fect of fences) the owner of the soil 
may, even in the night, distrain 
them, until satisfaction be made 
him for the injury he has thereby 
sustained (3 Bl. C. 7 ; 3 St. C. 339, 
841, 489). There can be no sale of 
the beasts ; there is a mere right of 
detainer until satisfaction made. 



Damnum absque Injuria. — 
Though an action will lie for an 
injury, though unattended with 
actual loss or damage, yet none can 
be maintained even for loss or 
damage actually inflicted, unless it 
result from an ii\jury, it being a 
maxim that ^^ damnum absque in- 
juria 'Ms not actionable. Thus, if 
a man commence a business in any 
particular place, another man may 
do the same thing in the same place, 
even though he draw away the 
business from the other, this -being 
damnum absque injuria, a damage 
without an injury (3 Salk. 10 ; 3 St. 
C. 454, 466, 491, note, 494, 4th ed.). 

Day. — ^In the space of a day all 
the twenty-four hours are usually 
reckoned. Therefore, in general, if 
I am bound to pay money on a cer- 
tain day, I discharge the obligation 
if I pay it before twelve o'clock at 
night, after ^hich the following day 
commences (1 St. C. 283, 4th ed.). 
The word ^^ days " used alone in a 
clause of demurrage for unlading in 
the River Thames is said not to in- 
clude Sundays or holidays, by usage 
among merchants in London, but 
means working days only (Abbott 
on Sh. 264), In general, the law 
does not notice fractions of a day ; 
but where injustice would arise, 
this rule is not adhered to strictly 
(ante, p. 149 ; 1 L. C. N. S. 190). 

Dean. — An ecclesiastical digni- 
tary, probably so called because he 
presided over ten canons or preben- 
daries at least ; he is next in rank to 
the bishop, and is head of the chap- 
ter of a cathedral. A dean and 
chapter is a spiritual corporation, 
and form together the council of the 
bishop, to assist him with their ad- 
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v.. vice in afiiin of religion and also in 
the temporal concerns of his see. 
All ancient deans were elected by 
the chapter, by cong^ d'eslire from 
the king, and letters missive of re- 
commendation, in the same manner 
as bishops; but in those chapters 
that were founded by Henry VIII. 
out of the spoils of the dissolved 
monasteries, the deanery is donative, 
and the installation merely by the 
king^s letters patent; and this is 
now the case with the ancient dean- 
eries. The other members of the 
chapter are called canons (3 St. C. 
16—18, 4th ed.). 

Debentube. — ^An instrument in 
the nature of a bond or bill to 
charge the government or company 
issuing it with the payment of a 
certain sum of money to the person 
advancing the same or bis assigns. 
There are debentures also used in 
mercantile transactions at the cus- 
tonifhouse (41 G. 3, c. 75, s. 7 ; 
3 & 4 W. 4, c, 52, s. 86). 

Debet et DExmET. — "Words 
usually inserted in the declaration 
in an action of debt : as ** and the 
plaintiff demands of the defendant 
the sum of £ , which the de- 
fendant owes to and unjustly detains 
from him.'' Both of these words 
were generally introduced; for the 
rule was that " the declaration should 
be in the debet and detinet ;^* but in 
actions against, or by, executors 
or administrators, the declaration 
should in strictness have been only 
in the detinet, but if " owes to and '' 
were untechnically inserted, it was 
no ground of demurrer nor an irre- 
gularity. And in debt for specific 
goods also, the declaration should 
have been in the detinet only 



^(1 Chitty PL 874). The declara- 
tion now merely concludes **And 
the plaintiff claims £ — r-;" or a^re- 

tom of specific goods and *''• £ for 

their detention," so that there is now 
no clause of debet et detinet. 

De bonis non. — ^Title by admi- 
nistration, differing from that of an 
executor created by will, never de- 
volves from one person to another 
by representative right, and con- 
sequently the executor of A. *s ad- 
ministrator, or the administrator 
of A.*s executor, is not the repre- 
sentative of A. In every case, 
therefore, of an administrator's death, 
or of the death of an executor who 
has appointed no executor to repre- 
sent him, it is nece^ry to commit 
administration afresh of the goods 
of the deceased, not administered by 
the former executor or administrator. 
And this administrator, de bonis 
non, is the only legal representative 
of the deceased in matters of per- 
sonal property (2 St. C. 209, 4th ed. ; 
1 L. C. 105). 

Debt. — The legal signification 
of debt is a sum of money due by 
certain and express agreement: as 
b}' a bond for a determinate' sum ; a 
bill of exchange, or a promissory 
note, or a rent reserved on a lease ; 
where the quantity is fixed and spe- 
cific, and does not depend upon any 
subsequent valuation to settle it. 
The non-payment of these is an in- 
jury, for which the proper remedy 
is by action of debt, to compel the 
performance of the contract and to 
recover the specific sum due. Debts 
are either debts of record, speci- 
alty debts, or simple contract debts 
(2 L. C. 347 ; 3 Id. 8, 9). Debts of 
. record are the highest and most im- 
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portant kind, and are such debts as 
appear to be due by the evidence of 
a court of record, as a sum of money 
recovered by a plaintiff against a 
defendant in an action at law ; for 
this having been adjudged due from 
the defendant to the plaintiff by the 
sentence of the court is considered 
a contract of the highest nature. 
Debts upon recognisance are also 
sums of money recognised or acknow- 
ledged to be due to a party, in the 
presence of some court, or magistrate, 
and these, together with statutes 
merchant, and statutes staple, &c., 
are. also ranked among this first 
ciask of debts, viz., debts of record ; 
since the contract on which they 
are founded is witnessed by the 
highest kind of evidence, viz., by 
matter of record. Specialty debts are 
such as become due or are acknow- 
ledged to be due by some deed or 
instrument under seal ; as by a deed 
of covenant, by lease reserving rent, 
or by bond or obligation ; thus in the 
case of a lease where rent is reserved, 
if the lessee omits to pay such rent as 
in the lease he covenants to pay, the 
debt which he thus incurs is a speci- 
alty debt ; and these kind of debts 
are looked upon as the next in im- 
portance to those of record, because 
they are confirmed by special evi- 
dence under seal. Simple contract 
debts are such, where the contract 
upon which the obligation arises is 
neither ascertained by matter of re- 
cord, nor by deed or instrument 
under seal, but merely by oral evi- 
dence or by some written agreement 
or contract not under sepi ; as where 
the only evidence of such debt is a 
verbal promise, or a bill of exchange, 
or promissory note, or the like ; and 
these are considered in law as be- 
longing to the least important of the 



three classes of debts above men- 
tioned (2 Bl. C. 464—467 ; 2 St. C. 
140 ; 8 Id. 449, 662, 4th ed. ; F. Bk. 
209, 210; 2 L. C. 347; 3 Id. 8, 9). 

Declaration. — In. an fiction at 
law signifies the plaintiff^s statement 
of his cause of action ; wherein he 
declares the reason of his complaint, 
and states the nature and quality of 
his case. The declaration is generally 
divided int^ counts, each of which 
contains, or ought to contain, a dis- 
tinct m>und of complaint. Its parts 
and ((articular requisites consist in 
th^ title of thp court in which the 
action is brought, ac<^ of the day of 
its being put in ; the venue , or 
county, mentioned in the margin, 
and wherein all matters stated in 
the declaration are supposed to have 
taken place ; the commencement ; 
the statement of the cause of action; 
and the conclusion (3 Chit. Bl. 393, 
note 2). By the Cf. L. P. Act, 1862, 
the declaration is to commence as 
follows [venue] : " A. B., by E. F., 
his attorney [or in person], sues 
C. D. for [stating the cause of 
action], and is to conclude thus : 
* And the plaintiff claims £ — ' [or, 
if to recover specific goods, *The 
plaintiff claims a return of the said 
goods, or their value, and £ — for 
tlicir detention.' "] Schedule B. to the 
act contains forms of statements of 
most of the ordinary causes of action 
(see Com. Law Pract. 108—113). In 
general, several counts on the same 
cause of action are not allowable, 
and any superfluous ones may be 
struck out by application to a judge 
or the court (R. G. T. T. 1863; 
Com. Law Pract. 113, 114). 

Declaratory Act. — An act of 
Parliament which, in cases of doubt 
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at to any dodtrine or custom, declares 
what the law is -a^ the time of its 
enactment, and the object of which 
is, as commonly set forth in the pre- 
amble, to remove the doubts which 
have arisen on the sul^ject Thus, 
the Statute of Treasons (25 £dw. 3, 
c. 2) makes not any new species of 
treasons, but only for the benefit of 
the subject declares and enumerates 
the several kinds of ofience which 
before were treason at the common 
law (1 St. C. 71, 4th ed. ; F. Bk. 21). 

DECLAniNO A Use. — ^Pointing out, 
stating, or declaring for whose use 
or benefit lands previously conveyed 
to a trustee ate to be held by such 
trustee. The party who so conveyed 
lands to a trustee, usually declared 
his intention with regard to them by 
a subsequent deed or instrument, 
which was thence termed a ^^ deed 
to declare the uses.** It was thus 
opposed to a deed executed before a 
fine or recovery, which, if stating 
the uses thereof, was said to lead the 
uses of a fine or recovery. There 
existed important distinctions be- 
tween the two, but as fines and re- 
coveries are now abolished these are 
BO longer necessary to be known, 
except as to old deeds (F. Bk. 179 ; 
St. C. 167). 

Decree. — ^The judgment of a 
court of equity is so called, and it is 
of much the same nature as a judg- 
ment at common law. More tech- 
nically, a decree is defined as the 
sentence or order of the Court of 
Chancery, pronounced on hearing 
and understanding all the points in 
issue, and determining the right of 
all the parties to the suit, according 
to equity and good conscience. A 
decree is either interlocutory or 



final. An interlocutory decree is 
when the consideration of the par- 
ticular question to be determined, 
or of further consideration generally, 
is reserved till a future hearing; 
and the further hearing is termed a 
hearing upon further consideration, 
or upon equity reser\'ed (2 Dan. 
Pract. 979, 2nd ed ). Indeed, in 
strictness, a decree is interlocutory 
until it is signed and enrolled, but 
the term is more generally applied 
to decrees in which some inquiry as 
to matter either of law or of &ct is 
directed preparatory to a final de- 
cision (1 Newl. 322> When a 
decree does not reserve the consider- 
ation of the points of equity arising 
upon the determination of the legal 
rights of the parties, or of the fur- 
ther directions consequent upon the 
master*s report or the costs of the 
suit, it is said to be a final decree, 
and, when duly signed and enrolled, 
may be pleaded in bar to any new 
bill for the same matter. Decrees 
may conveniently be divided into 
four classes : — 1st. Decrees made in 
the hearing of all parties in the 
cause; 2nd.. Decrees by default; 
3rd. Decrees by consent ; and, 4th. 
Decrees made upon taking the bill 
pra confesso. When the decree ib 
made upon the hearing of the caaae, 
in |;he presence of all parties, it 
necessarily varies according to the 
particular nature of the suit, and the 
relief prayed for by the bill. In 
case the plaintiff does not appear at 
the hearing, the defendant, on pro- 
ducing an affidavit in court of his 
having been served with a subpoena 
to hear judgment, may have the 
bill dismissed, with costs against the 
plaintifl^ (Ord. Hil. T. 1860, xxiii. 
r. 13). Formerly, if the defendant 
made default by not appearing at 
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